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MILITARY LAW IN COMMUNIST CHINA: 
DEVELOPMENT, STRUCTURE AND 
FUNCTION 


by Captain David C. Rodearmel* 


I. INTRODUCTION 


The United States’ relationship with the People’s Republic of China 
(PRC) has evolved over the past thirty-five years from one of armed 
conflict, through a cautious period of detente, and into the present 
era of limited but developing cooperation. China’s armed forces, the 
largest in the world, remain of great interest and importance.’ While 
studies of China’s legal system have appeared in the West with in- 
creasing frequency, surprisingly little has been written concerning 
its military legal system.? Admittedly, several difficulties arise in 
attempting such a study. Until recently, the primary problem with 
studying Chinese law has been finding it. Especially during the Cul- 
tural Revolution (1966-1976), law was virtually entirely displaced by 


rule through policies and directives of the Chinese Communist Party 
(CCP). Secondly, sensitivity about “state secrets” is especially acute 
in the PRC. Documents concerning the military, to include military 
law, are generally classified, and relatively few have emerged from 
China. Nevertheless, from those source documents which have be- 
come available, from official policy statements, and from accounts of 
military trials, an adequate representation may be drawn of the de- 





“Judge Advocate General’s Corps, U.S. Army. Currently assigned as Chief, Admin- 
istrative and Civil Law, Office of the Staff Judge Advocate, U.S. Army Berlin. Pre- 
viously assigned as Trial Counsel and Chief of Administrative Law, Office of the Staff 
Judge Advocate, Fort Leonard Wood, Missouri, 1983-1986; Intelligence Officer, U.S. 
Army, Intelligence Center & School, Fort Huachuca, Arizona, 1978-1980. Graduate, 
Judge Advocate Officer Graduate Course, 1987; Judge Advocate Officer Basic Course, 
1983; Military Intelligence Officer Basic Course, 1978. B.A., Brigham Young Univer- 
sity, 1977; J.D., University of Washington School of Law, 1983. Member of the bars 
of the State of Washington, the United States Supreme Court, the United States Court 
of Military Appeals, and the United States Army Court of Military Review. This article 
is based upon a thesis submitted in partial satisfaction of the requirements of the 35th 
Judge Advocate Officer Graduate Course. 


?The armed forces of the PRC are collectively entitled the Chinese People’s Liberation 
Army (PLA). In 1986, the PLA had a total strength of approximately 2,950,000 (71.5% 
army, 11.9% navy, and 16.6% air force). 1987 Britannica Book of the Year 623. 

2Only one survey of the subject has appeared in the West. See Tsien, L’Evolution 
Actuelle de la Justice Militaire en Chine, 8 Recueils de la Societe Internationale de la 
Droit Penal Militaire et de Droit de la Guerre 177 (1981). 
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velopment, structure and function of the military legal system of 
Communist China.* 


The general functions of a system of military law are to govern the 
persons within the military and to maintain discipline so as to assure 
the accompiishment of assigned tasks.* The functions of the Chinese 
Communist military legal structure are significantly broader, largely 
due to the unique political characteristics of the Chinese People’s 
Liberation Army (PLA). As Mao Tse-tung® wrote in 1929, “the Chinese 
Red Army is an armed body for carrying out the political tasks of the 
revolution.”® The role of military law and discipline thus assumes a 
broader aspect in this politicized army, which is reflected in the def- 
inition of military discipline from the authoritative Chinese military 
dictionary Ci Hai: 

A standard with which the armed forces must comply to 
guarantee political, organizational, and operational consis- 
tency. The military discipline of the Chinese People’s Lib- 
eration Army is based on political consciousness and is the 
guarantee that the revolutionary line will be carried out. It 
is a basic factor in combat effectiveness.’ 


As will be shown herein, there are two main functions of the Chinese 
Communist military legal system: (1) to maintain a high degree of 
political unity between the CCP and the PLA; and (2) to maintain 
military order and discipline and thereby increase military potential. 
In response to changed political conditions or periods of crisis, the 
military legal system has on occasion been called upon to enlarge its 
legal and administrative jurisdictions to include the civil sector under 





®The term “Communist China” is used because the CCP’s armed forces and military 
legal system predate the establishment of the PRC by over 20 years. 

“Military law has both a broad and a narrow sense. It has been defined as: “A system 
of regulations for the government of armed forces. That branch of the laws which 
respects military discipline and the government of persons employed in the military 
service.” Black’s Law Dictionary 896 (5th ed. 1979). “In its wider sense, it includes 
also that law which, operative only in time of war or like emergency, regulates the 
relations of enemies and authorizes military government and martial law.” W. Win- 
throp, Military Law and Precedents 5 (2d ed. reprint 1920). 

5Chairman of the Chinese Communist Party from 1935 until his death in 1976. The 
pinyin system for transliterating Chinese, adopted by the PRC in 1979, is used herein 
for PRC names of persons and places since that date. For names of persons and places 
before 1979, the more familiar Wade-Giles system of transliteration is retained. 

*Mao, On Correcting Mistaken Ideas in the Party, in Selected Military Writings of 
Mao Tse-tung 53, 54 (1968) [hereinafter Selected Military Writings]. 

7Ci Hai 850 (1979), quoted in R. Dolan, A Comparative English-Chinese Dictionary 
of Military Terms 73 (U.S. Defense Intelligence Agency 1981). 
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its authority. Military Tribunals of Military Control Committees have 
constituted the legal authority for large areas of Communist China 
during significant periods of its history, when conditions of what may 
be termed “martial law” prevailed. At the same time, the military 
legal system has had the continuing task of maintaining order and 
discipline within the PLA itself. 


This article will examine the development, structure, and function 
of the Chinese Communist military legal system in its broader sense, 
to include its political and martial law roles. To limit this study to 
an artificially narrow examination of the maintenance of internal 
discipline alone would distort the significance and role of military 
law in Communist China. 


Il. HISTORICAL FRAMEWORK 


To understand the role of the military legal system of Communist 
China, it is first necessary to gain a basic appreciation of certain 
concepts within the broader milieu of traditional Chinese law. The 
legal system of the People’s Republic of China is not merely com- 
munist law, but also Chinese law. Although the legal system of the 


PRC has drawn heavily from Soviet sources, it also retains, to a 
significant degree, many of the distinctive features of China’s own 
legal heritage. It must, therefore, be analyzed in the context of Chinese 
history. 


Much of China’s historical legal development is typified by the 
continuing tension inherent in a dichotomy of two competing models 
of law. These models have been labeled, on the one hand, “external,”® 
“formal,” “bureaucratic,””° or “jural”"'; on the other, “internal,” “in- 
formal,” “mobilizational,” or “societal.” The jural model stands for 
formalized, codified rules of universal application, enforced by a re- 
gularized judicial system. The societal model stands for the applica- 
tion of internalized societal norms and customary values, enforced in 
a particularized fashion (depending on one’s class or social status) by 
extrajudicial agencies and social organizations. 





®Victor Li, The Evolution and Development of the Chinese Legal System, in China: 
Management of a Revolutionary Society 221 (J. Lindbeck ed. 1971). 

®J. Cohen, The Criminal Process in the People’s Republic of China, 1949-1963, at 
20 (1968). 

©Lubman, Form and Function in the Chinese Criminal Process, 69 Colum. L. Rev. 
535, 566 (1969). 

“Leng, The Role of Law in the People’s Republic of China As Reflecting Mao Tse- 
tung’s Influence, 68 J. Crim. L. & Criminology 356 (1977). 
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A. TRADITIONAL CHINESE LEGAL 
CONCEPTS” 


The Confucian philosophy that guided traditional China held that 
upright and benevolent personal behavior and proper observance of 
social relationships produced societal order and well-being. Upright 
behavior on the part of individuals would bring ordered harmony in 
their families, which would in turn lead to well-governed states and, 
ultimately, world peace.’* This behavior was governed by li (moral 
code, or customary law). The preference for moral persuasion and 
example over rule by harsh punishments and formalized codes was 
expressed by Confucius: 


Lead the people by laws and regulate them by penalties, and 
the people will try to keep out of jail, but will have no sense 
of shame. Lead the people by virtue and restrain them by 
the rules of decorum (/i), and the people will have a sense of 
shame, and moreover will become good." 


The Confucian philosophy was rivaled by the Legalist school of 
thought, which favored a harsh, punitive system of positive law (fa)*® 


in order to maintain public order and create a strong state. The le- 
galists criticized li as being an unstable basis for government “since 
the Ji are unwritten, particularistic, and subject to arbitrary inter- 
pretation.”*® 


While the Confucian philosophy eventually triumphed as the basis 
of traditional Chinese society, aspects of legalism were incorporated 
as well. Laws were primarily penal in emphasis, to punish violations 
of the codified dominant Confucian ethical norms. The law was never- 
theless rarely invoked to uphold these norms; only where moral per- 
suasion and societal pressures had failed was the law needed. Law 
was mainly concerned with those acts of moral impropriety or crim- 
inal violence that were seen as violations of the whole social order 
and, ultimately, the entire harmonious order of the universe. “The 
belief that disastrous natural phenomena—floods, droughts, tem- 





*2For a comprehensive treatment of law in traditional China, see D. Bodde & C. 
Morris, Law in Imperial China (1967); Chu Tung-tsu, Law and Society in Traditional 
China (1961); and S. van der Sprenkel, Legal Institutions in Manchu China (1962). 

Ta Hsueh (The Great Learning), in Masters of Chinese Political Thought 201, 202 
(S. de Grazia ed. 1973). 

“The Analects V1:3. 

’® For an exposition of the meanings and functions of li and fa, see Benjamin Schwartz, 
On Attitudes Toward Law in China, in Government Under Law and the Individual 
(M. Katz ed. 1957), reprinted in Jerome Cohen, supra note 9, at 37. 

*®Bodde & Morris, supra note 12, at 23. 
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pests, insect pests—were the consequences of human disorder pro- 
vided further theoretical justification for punishment of wrongdoers: 
they were a double menace to society.”*’ 


Because the Chinese legal system was intended to protect societal 
harmony and punish those who violated the rules of good order and 
conduct, many of the protections that evolved in Western societies to 
guard the rights of individuals against the state failed to emerge in 
China. First, the concept that an accused is presumed innocent until 
proven guilty did not develop in China.’ Second, there was no prin- 
ciple of equality before the law; rather, differing treatment was ac- 
corded based on the relative class and social status of the offender 
and victim.’® Third, voluntary surrender and confession, in keeping 
with Confucian ethics, were strongly encouraged and could be a mit- 
igating factor in criminal cases; on the other hand, failure to confess 
was generally seen as obduracy and could constitute an aggravating 
factor.”° Torture as a means of obtaining 2 confession during trials 
was specifically allowed under the penal code of the Ch’ing dynasty 
(1644-1912).?" Fourth, if the laws did not specifically address a given 
offense or penalty, a magistrate could apply another statute by anal- 
ogy.” Finally, there were no defense attorneys to assist the accused. 
Because the laws penalized as disruptors of tranquility both those 
who incited others to institute court actions, as well as those who 
profited from them, the development of a legal profession was prob- 
lematic.** 


Due to the harsh, punitive nature of the formal legal system, the 
people regarded it with distaste and fear. “Don’t eat anything poi- 
sonous, and don’t break the law,” ran a Chinese proverb. Or again: 
“[Alvoid litigation; for once go to law and there is nothing but trou- 
ble.”** The formal legal system was therefore avoided to the greatest 
extent possible. To resolve disputes and adjudicate minor offenses, an 
informal legal system of extrajudicial organs and procedures devel- 





7S. van der Sprenkel, supra note 12, at 29. 

18See generally Gelatt, The People’s Republic of China and The Presumption of In- 
nocence, 73 J. Crim. L. & Criminology 259 (1982), and Thieme, The Debate on the 
Presumption of Innocence in the People’s Republic of China, 10 Rev. Socialist L. 277 
(1984). 

*®Bodde & Morris, supra note 12, at 33. 

2° See generally Rickett, Voluntary Surrender and Confession in Chinese Law: The 
Problem of Continuity, 30 J. of Asian Stud. 797 (1971). 

21S. van der Sprenkle, supra note 12, at 68. 

22Bodde & Morris, supra note 12, ch. VI, sec. 3. 

23S. van der Sprenkle, supra note 12, at 69. 

24W. Scarborough, A Collection of Chinese Proverbs 88, 334 (C. Allen rev. 1926), in 
S. van der Sprenkle, supra note 12, app. 3. 





MILITARY LAW REVIEW [Vol. 119 


oped, in keeping with the Confucian mandate that tranquility be 
maximized. The clan (tsu), the guild, councils of local gentry or elders, 
and other local institutions resolved most conflicts through mediation, 
conciliation, and imposition of minor disciplinary sanctions.”” These 
informal, or societal, institutions became the predominant system of 
dispute resolution in traditional China. 


B. MILITARY LAW IN IMPERIAL CHINA 


Traditional Chinese society displayed a curiously ambivalen: at- 
titude toward the profession of arms. While the classical literature 
is replete with the exploits of ancient warrior heroes, Confucian so- 
ciety had little esteem for the soldier, ranking him fifth in the tra- 
ditional social hierarchy (after the scholar, the farmef* the artisan, 
and the merchant).”* “Good iron is not wrought into nails, good men 
do not become soldiers” ran a Chinese proverb.”’ Nevertheless, seven 
“martial classics,” with Sun Tzu’s Art of War preeminent among them, 
are studied to this day.” 


The antecedents of Chinese military law extend into the deep reaches 
of antiquity. An Assistant Judge Advocate General of the Republic 
of China Armed Forces has written that a system of military discipline 


to facilitate the execution of orders was in existence during China’s 
mythic golden age over four thousand six hundred years ago, “when 
Hwang-ti waged war with Chi-yu at the battle of Cho Lo, and issued 
his first regulations.””° At least a rudimentary system of military law 
must have developed by the fourth century B.C., when Sun Tzu’s 
classic, The Art of War, was compiled. Sun Tzu wrote of the importance 
to discipline of “consistent rules to guide the officers and men,” to- 
gether with an enlightened system of rewards and punishments to 
enhance military discipline and loyalty.*° A traditional system of 
military regulations developed from these antecedents and served as 
the basis of the military legal system down through the successive 
dynastic periods until the establishment of the Republic of China in 
1912. 





°5Id. chs. 7-9. 

26S. B. Griffith, The Chinese People’s Liberation Army 204 (1967). 

277d. In an effort to overcome this negative attitude, the fledgling Chinese Workers’ 
and Peasants’ Red Army styled its troops “fighters” or “warriors” (chan-shih) rather 
than the odious “soldiers” (ping). Edgar Snow, Red Star Over China 280 (2d ed. 1944). 

**Griffith, supra note 26, at 210. The British strategist, Capt. B. H. Liddell Hart 
characterized Sun Tzu’s classic as “the concentrated essence of wisdom on the conduct 
of war,” even less dated than Clausewitz, despite being over 2,000 years older. Sun 
Tzu, The Art of War, at v (S. Griffith trans. 1963). 

?°Lee Ping-chai, The Military Legal System of the Republic of China, 14 Mil. L. Rev. 
160 (1961). 

Sun Tzu, supra note 28, at 127, 122. 
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The imperial legal codes contained separate séctions devoted to 
regulating the military. The fifth division of the Ta Ch’ing Lu-li™ 
was devoted to “Military Laws,” which punished such offenses as 
divulging state military secrets,** unauthorized sale of military ma- 
teriai,** and desertion.** To encourage officers to properly discipline 
their troops, eighty blows of the bamboo could be adjudged for failing 
to preserve military law and discipline.*° On the other hand, the 
officer who ruled with too heavy a hand could be punished for “exciting 
and causing rebellion by oppressive conduct,” a capital offense.*® 


There was little differentiation between civilian and military law 
in the imperial system. No specialized military courts or tribunals 
existed.*” Military defendants, like their civilian counterparts, were 
tried before the regular court system under the supervision of the 
imperial government’s Board of Punishments.** Moreover, punish- 
ment under the “Military Laws” of the Ch’ing code was not limited 
to members of the military. Some of the military laws for which 





*1Ch’ing Dynasty penal code. Translated in Ta Tsing Leu Lee (G. Staunton trans. 
1810). The fifth division is composed of five books, totaling 70 sections. 

827d. § 202. 

337d. § 212. 

%4]Td. § 217. 

%8Jd. § 209. A second offense could merit 100 blows. 

367d. § 210. A death sentence here could only be executed after two years’ impris- 
onment; often the offender was pardoned or had his sentence reduced during this period. 
Other, more serious crimes called for immediate execution. 

57Tsien, supra note 2, at 179. 

%*Three representative trials of military defendants in the civilian court system are 
reported in Bodde & Morris, supra note 12. The Department for Kuangtung of the 
Board of Punishments sentenced Naval First Captain Ch’en P’an-kuei in 1807 to 60 
blows with the heavy bamboo and one year of penal servitude for diverting funds from 
his sailors’ payroll to repair his ship’s sails and other equipment, in violation of the 
Ch’ing code’s prohibitions on exceeding authorizations for expenditures. Because none 
of the funds had been appropriated to his personal use, and because he had restored 
them, the Board recommended to the Board of War that Ch’en be reinstated to his 
Office, and that his punishment be remitted. Jd. at 478-80. 

In 1825, Sergeant Li Ch’ung-shen unlawfully attempted to mediate a debt dispute 
in Chihli province. In an attempt to force a confession, Sergeant Li ordered his soldiers 
to beat one of the parties, Kuo Fu-jen, and his son. The enraged Kuo subsequently 
hanged himself. Sergeant Li was sentenced to 100 blows with the heavy bamboo, three 
years of penal servitude, and to pay the survivors 10 ounces of silver, “by analogy to 
the substatute on innocent persons whose deaths result from undue punishment [tor- 
ture] received in the course of judicial examination.” Yin Kao-sheng, the soldier who 
actually beat Kuo, was sentenced to 80 blows of the heavy bamboo, as “provided by 
the statute on doing what ought not to be done,” the famous “catch-all” provision of 
the Ch’ing code. Id. at 458-60. 

In Honan province in 1888, a soldier who was under orders to execute a condemned 
prisoner (by strangulation) became drunk and improperly executed the sentence (by 
the more “heavy” punishment of decapitation), in violation of an imperial edict. The 
soldier was sentenced to 100 blows of the heavy bamboo and dismissal from the Army. 
Id. at 474-75. 
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civilians could be punished were: crossing a border without exami- 
nation at a government border post;*® divulging state secrets;*° pur- 
chasing military materiel sold without authorization;*' and harboring 
deserters.*” Finally, military personnel were also subject to punish- 
ment under laws other than simply those listed under the “Military 
Laws.”** 


C. MILITARY LAW IN REPUBLICAN CHINA 
(1911 TO 1949) 


The Hsin-hai revolution of 10 October 1911 led to the overthrow of 
the Ch’ing dynasty and the establishment of the Republic of China 
(ROC) in 1912. Dr. Sun Yat-sen, father of the Republic, was committed 
to the strengthening and modernization of all social institutions, to 
include China’s legal system.** The Nationalist government under- 
took an ambitious program of codifying civil, criminal, and commer- 
cial laws, based on the codes of France, Germany, Switzerland, and 
Japan.*° Many departures from the traditional Chinese system were 





%°Ch’ing Dynasty penal code, supra note 31, § 220. The penalty of 100 blows and 
three years’ imprisonment could be increased to death by strangulation after two years’ 
imprisonment if the offender had communicated with foreign nations beyond the bor- 
ders. Officers and guards who knew of the unauthorized border crossings, or who were 
not vigilant, could suffer similar penalties. 

“Td. § 202. Divulging military dispositions and plans to an enemy could bring death 
by beheading after two years’ imprisonment. Privately opening and reading any sealed 
government or official dispatch was punishable by 60 blows; if the dispatch related to 
“any important military affairs,” the punishment was increased to 100 blows and three 
years’ banishment “as a divulger of state secrets,” even though the law states no 
requirement that the secrets be transmitted to another. 

“Td. § 212. The punishment was 40 blows if the article purchased was not “prohib- 
ited” (such as a weapon); purchasing prohibited articles could be punished by 80-100 
blows and “perpetual banishment to a distance of 3,000 /i.” 

*2Td. § 217. Punishable by 100 blows and military banishment. 

** Besides the cases summarized supra note 38, the Peking Gazette, 25 April 1800, 
relates the case of an Army commissioner who converted military supplies to his own 
use, in violation of § 129, “Fraudulent Appropriation of Public Property” (this section 
falls under the Ch’ing code’s Third Division, “Fiscal Laws,” Book IV—“Public Prop- 
erty,” rather than under the Fifth Division, “Military Laws”). Forty blows of the bamboo 
and life exile to Tartary were adjudged. A lieutenant “who connived at, and encouraged 
the corrupt practices of the said commissioner” was also given 40 blows, but kept in 
his regiment, “holding, however, one of [the] most laborious and least desirable situ- 
ations in it, as a further mark of disgrace.” Translated in Staunton, supra note 31, 
app. 16. In conformity with the Confucian practice of treating defendants differently 
based on class or social status, the Ch’ing code provides for slightly lighter punishments 
for “offenders of the Military Class” in certain cases (§ 10). 

“On the development of the legal system of the Republic of China, see generally 
Chiu & Fa, Law and Justice, in Contemporary Republic of China 285 (J. Hsiung ed. 
1981), and Chiu, Legal Development in the Republic of China 1949-1981, in China: 
Seventy Years After the 1911 Hsin-hai Revolution 287 (H. Chiu & S. Leng eds. 1984). 

“Chiu, supra note 44, at 290. 
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incorporated into the new codes.“ Crime by analogy, as well as the 
Ch’ing code’s catch-all section on “doing what ought not to be done” 
were abolished. In their place was adopted the principle of nullen 
crimen sine lege (no crime without a preexisting law making the act 
a crime). The traditional preferential treatment for officials and in- 
tellectuals, as well as the use of torture to gain confessions, were 
prohibited. The development of a modern legal profession was now 
encouraged. Still, a number of traditional features remained in the 
new legal system. Significant among them was the continued en- 
couragement of voluntary surrender and confession as potentially 
mitigating factors.*’ 


The extensive codification of civilian law undertaken during the 
Republican period was paralleled by the development of a military 
legal system. Regulations promulgated by presidential mandate on 
26 March 1915 established a separate system of military courts.** 
While these regulations established considerable differentiation be- 
tween the military and the civilian legal system, the jurisdiction of 
the military courts was fairly broad. Soldiers could be tried by court- 
martial for violations of the civilian Criminal Code “or any other law 
providing punishment for its violation.”*® Crimes committed before 
a soldier joined the service could nevertheless be tried by court-mar- 
tial, but if crimes committed while in the service were not detected 
until after the soldier had left the army, the ordinary courts had 
jurisdiction in most cases.*° 

Military legal developments were rapid following the establishment 
of the Kuomintang™ government in 1927. A military criminal law 
was promulgated in 1929,°* followed by a military trial procedure 
law in 1930.°° The 1934 code of martial law provided for the extension 
of general military jurisdiction over specified offenses, which could 
then be tried before military courts or assigned to civilian courts. 
The Nationalists’ military legal development was completed on Tai- 





**Jd. at 290-91. 

“"Id. at 291; Rickett, supra note 20. 

“®Regulations Governing Military Criminal Cases (Promulgated by Presidential 
Mandate on March 26, 1915; Revised on April 17, 1918 and August 18, 1921), art. 1, 
in 1 Legal and Political System in China 186-89 (H. Bhatia & T. Chung eds. 1974). 

497d. 

5°7d. art. 16. 

51“National People’s Party” or Nationalists, the political party of Sun Yat-sen and 
subsequently Chiang Kai-shek. 

52Criminal Law of the Armed Forces, in Compilation of the Laws of the Republic of 
China 503 (1967) [hereinafter Compilation]. 

53Lee, supra note 29, at 160. 

54Compilation, supra note 52, at 497. 
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wan with the adoption in 1956 of a modernized procedural Military 
Trial Law.* 


Ill. FOUNDATIONS OF MILITARY LAW 
IN COMMUNIST CHINA 


A. MARXIST-LENINIST CONCEPTS OF LAW 


Communist legal theory emphasizes the class nature of law and its 
subordination to political and economic dictates. Rejecting a stabiliz- 
ing role for law, Marx and Engels viewed it as a political tool of class 
rule, created to promote the interests of the ruling classes: “[YJour 
jurisprudence is but the will of your class made into a law for all, a 
will, whose essential character and direction are determined by the 
economicai conditions of existence of your class.”°© Lenin also adopted 
this view of law: “A law is a political instrument; it is politics.”*” 


Under Marxist theory, capitalist society must undergo a “revolu- 
tionary transformation” into a communist society, where the state 
and its laws will wither away. This “political transition period” Marx 
called “the revolutionary dictatorship of the proletariat.”** As to the 
means required to bring about this transformation, Marx declared 
that there was “only one means to curtail, simplify and localize the 
bloody agony of the old society and the bloody birth-pangs of the new, 
only one means—the revolutionary terror.”°® Lenin characterized the 
dictatorship of the proletarial as “a special kind of cudgel, nothing 
else,”© with which to beat down and crush the exploiting classes. As 
early as 1901, Lenin fully concurred with Marx’s tactics for revolution: 
“In principle we have never renounced terror and cannot renounce 
it.”** Once in power, Lenin actually incorporated terror as a principle 
of Soviet law. In forwarding his own draft of a proposed article to the 
1922 Soviet criminal code, Lenin wrote: 


The main idea ... [is] to put forward publicly a thesis that 
is correct in principle and politically (not only strictly jur- 





58Jd. at 539. On the operation of the ROC military legal system, see generally Lee, 
supra note 29; see also Chiu & Fa and Chiu, supra note 44, for its operations with 
respect to civilians under continuing martial law. 

56K. Marx & F. Engels, Manifesto of the Communist Party, ch. 2, in The Marx-Engels 
Reader 469, 487 (R. Tucker ed. 2d ed. 1978). 

57J. Hazard, Communists and their Law 69 (1969). 

58K. Marx, Critique of the Gotha Program, ch. 4, in R. Tucker, supra note 56, at 525, 
538. 

591 E. H. Carr, The Bolshevik Revolution 155 (1985). 

7d. at 141. 

®\7d. at 156. 
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idical), which explains the substance of terror, its necessity 
and limits, and provides justification for it. 


The courts must not ban terror—to promise that would be 
deception or self-deception—but must formulate the motives 
underlying it, legalize it as a principle, plainly, without any 
make-believe or embellishment. It must be formulated in the 
broadest possible manner, for only revolutionary law and 
revolutionary conscience can more or less widely determine 
the limits within which it should be applied. 


B. CHINESE COMMUNIST ATTITUDES 
TOWARD LAW 


Mao Tse-tung and the Chinese Communist Party retained, whether 
consciously or not, many traditional Chinese attitudes toward law. 
Some of the parallels between traditional and communist Chinese 
law that will later be addressed with respect to the military legal 
system include: (1) a preference for informal dispute settlement and 
punishment for minor offenses; (2) the subordination of law to a dom- 
inant political philosophy; and (3) the lack of functional separation 
between law and bureaucracy. Nevertheless, it is from Marxist-Len- 


inist ideology and the Soviet model that the basic concepts and for- 
mulations of the Chinese communist legal system were drawn. 


In 1927 Mao wrote of the need for excesses, even terror, to break 
the hold of tradition by revolutionary action: 


[A] revolution is not a’ dinner party, or writing an essay, 
or painting a picture, or doing embroidery; it cannot be so 
refined, so leisurely and gentle, so temperate, kind, cour- 
teous, restrained and magnanimous. A revolution is an in- 
surrection, an act of violence by which one class overthrows 
another. . . . To put it bluntly, it is necessary to create terror 
for a while in every rural area, or otherwise it would be 
impossible to suppress the activities of the counter-revolu- 
tionaries in the countryside or overthrow the authority of 
the gentry. Proper limits have to be exceeded in order to 
right a wrong, or else the wrong cannot be righted.™ 


Once in power, Mao’s views of revolutionary legality and class jus- 
tice remained little changed: “The state apparatus, including the army, 





6233 V. Lenin, Collected Works 221 (1960). 
®3Mao, Report on the Investigation of the Peasant Movement, in Selected Readings 
from the Works of Mao Tse-tung 30 (1971) (hereinafter Selected Readings]. 
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the police and the courts, is the instrument by which one class op- 
presses another. It is an instrument for the oppression of antagonistic 
classes; it is violence and not ‘benevolence.’ ”™ 


The laws adopted in the early periods of the People’s Republic of 
China reflected Mao’s class-oriented doctrines. Law was chiefly a weapon 
to be used in suppressing “counterrevolution” and major crimes: 


The criminal law of our country mainly attacks counterre- 
volutionary criminals and criminals who murder, commit 
arson, steal, swindle, rape, and commit other crimes that 
seriously undermine social order and socialist construction. 
We must make it clear that the sharp point of our criminal 
law is mainly directed at the enemies of socialism.© 


Mao explained his theoretical framework for analyzing and resolving 
societal conflicts in his 1957 speech, “On the Correct Handling of 
Contradictions Among the People.” Mao sharply distinguished “con- 
tradictions between ourselves and the enemy” (“antagonistic contra- 
dictions”) from “contradictions among the people” (“nonantagonistic” 
contradictions).*’ Mao defined “the people” as those who “favor, sup- 
port and work for the cause of socialist construction”; “the enemy” 


were those who “resist the socialist revolution and are hostile to or 
sabotage socialist construction.”®* Mao also explained the methods to 
be used in resolving the two types of contradictions. To suppress 
contradictions involving the counterrevolutionary enemy, or crimi- 
nals who “seriously disrupt public order,” the methods of “dictator- 
ship” would be applied. To resolve contradictions among the people, 
“democracy” (“the methods of persuasion and education” and “ad- 
ministrative regulations”) would be applied. “Law-breaking elements 
among the people will be punished according to law, but this is dif- 
ferent in principle from the exercise of dictatorship to suppress the 
enemies of the people.”®* Here the traditional preference for informal 
or administrative resolution of social conflicts was applied to “con- 
tradictions among the people”; minor crimes among the people would 
be resolved “according to law”; while the full weight of the state was 
reserved for the suppression of the counterrevolutionary “enemy” and 
major criminals. 





Mao, On the People’s Democratic Dictatorship, in Selected Readings, supra note 63, 
at 380. 

* Central Political-Judicial Cadre’s School, Lectures on the General Principles of 
Criminal Law in the People’s Republic of China 79, translated by Joint Publications 
Research Service [J.P.R.S.], No. 1331 (1962) [hereinafter Lectures]. 

Selected Readings, supra note 63, at 432. 

®"Id. at 433-34. 

Id. 

Id. at 435-39. 
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C. MILITARY LAW IN THE CHINESE 
WORKERS’ AND PEASANTS’ RED ARMY 
(1927-1931) 


The development of the Chinese Communist system of military law 
reflects the unique characteristics of the Chinese Communist armed 
forces. Besides the standard function of maintaining military disci- 
pline in order to increase military potential, Chinese Communist 
military law developed an even greater emphasis on the maintenance 
of the close political relationship between the military and the Chinese 
Communist Party (CCP). 


The foundations of the Chinese Communist military legal system 
were laid early in the history of the CCP, and by the time the People’s 
Republic of China was established in 1949, military law had already 
undergone considerable development. Commencing as a rather ar- 
bitrary and informal process, encompassing civilians as well as the 
military, the system evolved into one that at least formally differ- 
entiated the military from civilian society. Some internal procedural 
guarantees such as rights of appeal and of review also emerged. In 
light of the nearly constant state of revolutionary warfare that pre- 
vailed during this period, these developments are remarkable. 


The CCP did not immediately organize its own army following its 
establishment in 1921; rather, it infiltrated and worked within the 
Kuomintang (KMT) on its “special task to do propagandistic and 
organizational work among the workers and peasants””® behind the 
lines. With the failure of its “mass line” policy to raise the workers 
and peasants in revolution following the CCP’s Nanchang and Au- 
tumn Harvest armed uprisings of 1927, the Party began to develop 
a new strategy calling for its own army. 


The CCP had no illusions regarding the necessity of armed struggle 
to achieve power and accomplish revolution. Mao later wrote: “The 
seizure of power by armed force, the settlement of the issue by war, 
is the central task and the highest form of revolution.””’ The Chinese 
Communist doctrine of war descended from Clausewitz, through Marx, 
Engels and Lenin, to Mao. Lenin stated that Clausewitz’s famous 
dictum (“War is merely the continuation of policy by other means”’”) 
“was always the standpoint of Marx and Engels, who regarded any 





7Manifesto of the Third National Congress of the CCP, June 1923, in 1 W. Kuo, 
Analytical History of the Chinese Communist Party 151-52 (2d ed. 1968). 

71Mao, Problems of War and Strategy, in Selected Military Writings, supra note 6, 
at 269. 

72Clausewitz, On War 87 (Howard & Paret trans. 1984). 
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war as the continuation of the politics of the powers concerned—and 
the various classes within these countries—in a definite period.””* 
Mao later cited Clausewitz and Lenin in summing up his own view 
of the relationship between war and politics: “[PJolitics is war without 
bloodshed while war is politics with bloodshed.””* 


Mao had realized early on that the CCP would need its own army 
in order to achieve its goals. As he later emphasized, “Every Com- 
munist must grasp the truth, ‘Political power grows out of the barrel 
of a gun.’ Our principle is that the Party commands the gun, and the 
gun must never be allowed to command the Party.””° Far from out- 
lining some sort of separation of powers or system of civilian control 
over the military, Mao simply held that the CCP’s goals could best 
be met by having its own army of overwhelming strength. He con- 
tinued, “According to the Marxist theory of the state, the army is the 
chief component of state power. Whoever wants to seize and retain 
state power must have a strong army.””® 


In June of 1927 the Comintern cabled instructions to the CCP to 
form its own independent, “reliable army” of 20,000 Communists and 
50,000 revolutionary workers and peasants. The same message in- 
structed the CCP to organize a “Revolutionary Military Tribunal” to 
punish officers who maintained contact with Chaing Kai-shek or who 
“incite[d] the soldiers against the people, the workers and peasants.””’ 
To implement these instructions, the CCP Central Committee pub- 
lished a resolution in August 1927 calling for the creation of “a new 
revolutionary army,” in which “there should be extensive political 
work and a party representative system, a strengthened party branch 
among soldiers, and dependable and loyal officers of revolution.””* A 
system of Party organizations within the army was soon implemented, 
at four levels: Army committee, regimental committee, battalion com- 
mittee, and company branch, which included a party group in each 
squad.”® The army’s ratio of Party members to nonparty members 
soon reached approximately one to three,®*° and was subsequently 





73 Quoted in Marxism-Leninism on War and Army 7 (Moscow 1972, U.S.A.F. reprint 
1978). In Lenin’s notes on Clausewitz he characterized Book 8, Chapter 6, entitled 
“War is an Instrument of Politics,” as “the most important chapter”; his own summation 
of Clausewitz was “war is a part of a whole, and this whole is politics.” Davis & Kohn, 
Lenin as Disciple of Clausewitz, Military Review, Sept. 1971, at 49, 50. 

74Mao, On Protracted War, in Selected Military Writings, supra note 6 at 187, 227. 

78Mao, supra note 71, at 274. 

767d. at 275. 

77Comintern Instructions to CCP, in 10 J. Stalin, Works 35 (1954). 

78Resolution on the Political Task and Policy of the CCP, August 1927, in Kuo, supra 
note 70, at 437, 449-50. 

Mao, The Struggle in the Chingkang Mountains, in Selected Military Writings, 
supra note 6 at 21, 31-32. 

Td. at 32. 
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raised to one to two,®*! which has been maintained into the modern 
era.*? During this early period, Mao repeatedly criticized those who 
maintained what he called “the purely military viewpoint” and em- 
phasized the political nature of the Red army: 


[T]he Chinese Red Army is an armed body for carrying out 
the political tasks of the revolution. Especially at present, 
the Red Army should certainly not confine itself to fighting; 
besides fighting to destroy the enemy’s military strength, it 
should shoulder such important tasks as doing propaganda 
among the masses, organizing the masses, arming them, 
helping them to establish revolutionary political power and 
setting up Party organizations. . . . Without these objectives, 
fighting loses its meaning and the Red Army loses the reason 
for its existence.** 


One of the measures urged by Mao to correct the “military viewpoint” 
was the institution of what may be called, in the broad context of the 
CCP doctrine, a system of military law: 


Draw up Red Army rules and regulations, which clearly de- 
fine its tasks, the relationship between its military and its 


political apparatus, the relationship between the Red Army 
and the masses of the people, and the powers and functions 
of the soldiers’ committees and their relationship with the 
military and political organizations.™ 


Beyond a conventional system of regulations for the maintenance of 
military discipline, Mao called for regulation of the Army’s relation- 
ship with the people and the Party. This broadened scope of military 
law has formed the basis of CCP doctrine to the present day. As the 
Revolutionary Military Tribunals ordered by the Comintern were not 
formally established until 1932, military discipline was maintained 
through informal processes within the Party committees until that 
time. 


After the failure of the Nanching and Autumn Harvest uprisings 
in 1927, the remnants of the Communist insurgents took refuge in 
Chingkangshan, a former bandit stronghold in the mountains on the 
border of Hunan and Kiangsi Provinces. Here they were trained, 





®17d. at 52 n.16. 

827d_.; In the 1950’s, 90% of older officers, 30% of younger officers, and 10% of non- 
commissioned officers were CCP members. J. Guillermaz, The Chinese Communist 
Party in Power 1949-1976, at 163-65 (1976). More recently, “35% of the military have 
been accepted into the Party.” F. Butterfield, China: Alive in the Bitter Sea 76 (1982). 

®3Mao, On Correcting Mistaken Ideas in the Party, in Selected Military Writings, 
supra note 6 at 53, 54. 

%4Td. at 56. 
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indoctrinated, and reorganized into the Chinese Workers’ and Peas- 
ants’ Red Army. The first rudimentary rules of discipline for the Red 
Army were formulated by Mao in the spring of 1928:*° 


1. Orders must be followed by action. 


2. Things that belong to workers, peasants and small merchants 
are never to be touched. 


3. Booty obtained from raids on local bosses® belongs to the public. 


Six “points for attention” were developed in the summer of 1928 to 
ensure a good treatment of the peasantry, whose support was essential 
to the continued existence and development of the Red Army: 


1. Put back the doors you have taken down for bed-boards. 
2. Put back the straw you have used for bedding. 


3. Speak politely. 
4. Pay fairly for what you buy. 
5. Return everything you borrow. 


6. Pay for anything you damage.*’ 


After 1929, two additional points were added: 
7. Do not bathe within sight of women. 
8. Do not search the pockets of captives. 


After several changes, and after slight variances developed in differ- 
ent units and areas,®® the three rules and eight points were stan- 





%5A Report on the History and Condition of the Chu-Mao Red Army, Sept. 1, 1929, 
in 6 Contemporary China 59, 73 (Kirby ed. 1968) [hereinafter Chu-Mao Report]. 

*In requisitioning funds, the Red Army was ordered to confiscate property, burn 
houses, and kill some of the local magnates as examples. Political Department of the 
Workers’ and Peasants’ Red Army, 4th Division, “Brochure Concerning the Requisition 
of Funds,” cited in Oda, Criminal Law and Procedure in the Chinese Soviet Republic, 
in The Legal System of the Chinese Soviet Republic 1931-1934, at 53 (W. Butler ed. 
1983). 

®7General Headquarters, Chinese People’s Liberation Army (GHQ-CPLA), On the 
Reissue of the Three Main Rules of Discipline and the Eight Points for Attention, in 
Selected Military Writings, supra note 6 at 343, 344 n.1. 

®87d. While the Selected Military Writings editors credit Mao with these additions, 
Mao told Edgar Snow they were added by Lin Piao. Snow, supra note 27, at 176. 

®°GHQ-CPLA, supra note 87, at 343. In relating the original rules to Edgar Snow, 
Mao omitted Points 7 and 8, substituting, “Be honest in all transactions with the 
peasants,” and “Be sanitary, and especially establish latrines a safe distance from 
people’s homes.” Point 3 was expanded: “Be courteous and polite to the people and 
help them when you can.” Snow, supro note 27, at 176. In 1937 Mao listed Disciplinary 
Rule 3 as “Be neither selfish nor unjust.” Mao, On Guerrilla Warfare 92 (Griffith trans. 
1961). Mao probably did not wish to offend Nationalist sensibilities by using the orig- 
inal version and its endorsement of expropriations during the United Front then pre- 
vailing for the war with Japan. 
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dardized and reissued by the General Headquarters of the Chinese 
Peoples’ Liberation Army on 10 October 1947.°° These remain the 
foundations of military discipline in the PLA, codified in Article 2 of 
the 1984 PLA Discipline Regulation:” 

The Three Main Rules of Discipline 

1. Obey orders in all your actions. 

2. Do not take a single needle or piece of thread from the masses. 

3. Turn in everything captured. 

The Eight Points for Attention 


. Speak politely. 

. Pay fairly for what you buy. 

. Return everything you borrow. 
. Pay for anything you damage. 
. Do not hit or swear at people. 


. Do not damage crops. 
. Do not take liberties with women. 


8. Do not ill-treat captives. 


This simple code, easily memorized by even uneducated soldiers,*” 
served as an educational tool illustrating two of the primary goals of 
the Red Army—to maintain military discipline, and to maintain good 
relations with the masses, whose support was essential to the Red 
Army concept of operations.** Military discipline in the Red Army 
thus served pragmatic political considerations as well as strictly mil- 
itary ones. Mao wrote in 1929: “The discipline of the Red Army is a 
practical propaganda to the masses. New discipline is more lax than 
before; therefore it produces an unfavorable impression on the masses.”** 





°° GHQ-CPLA, supra note 87, at 343. 

®*! See infra note 312 and accompanying text. 

The code was not only frequently recited, but also sung daily in a Red Army 
marching song. Snow, supra note 27, at 176. The code, together with its underlying 
political purposes, was part of the basic political training of new Red Army soldiers. 
Resolution of the Ninth CCP Congress of the Red Fourth Army, Dec. 1929 [hereinafter 
Resolution], in 2 Collected Works of Mao Tse-tung, 1917-1949 at 165, 186, 189, trans- 
lated by Joint Publications Research Service No. 71911 (1978) [hereinafter Collected 
Works]. 

%3In On Guerrilla Warfare, Mao listed this code as a factor in achieving a “unity of 
spirit” that should exist between the people and the troops. “The former may be likened 
to water and the latter to the fish who inhabit it. . . . It is only undisciplined troops 
who make the people their enemies and who, like the fish out of its native element, 
cannot live.” Mao, supra note 89, at 92-93. 

“Resolution, supra note 92, at 182. 
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Mao’s solution for the problem of poor discipline was simple: “The 
three disciplinary rules must be strictly enforce: ”” 


Offenses more serious than violations of the disciplinary code were 
subject to harsh punishment in accordance with the following 1929 
Red Army basic penal rules: 


1. Wartime Discipline. Officers may shoot anyone who re- 
treats before battle, who refuses to march forward or who 
otherwise disobeys orders. 


2. General Discipline. Anyone who has committed any of the 
following crimes shall be executed: collaboration with the 
enemy, rebellion, defection with or without arms, rape, ar- 
son, manslaughter and fraud. Anyone resorting to gambling 
shall have all his money confiscated and be deprived of one 
month’s allowance. Anyone resorting to prostitutes will be 
punished as if he had failed to return to his camp at night. 
If riots arise from prostitution, punishment in the form of 
death, hard labour or physical punishment will be inflicted 
according to the seriousness of the case. Other offenses shall 
be punished according to their nature. 


D. MILITARY LAW IN THE CHINESE 
SOVIET REPUBLIC (1931-1934) 


On 7 November 1931 the CCP proclaimed its own government for 
the mostly rural and impoverished areas it controlled—the Chinese 
Soviet Republic (CSR). Before it was crushed by the Nationalist gov- 
ernment in 1934, the CSR had developed a considerable body of law. 
Despite nearly constant warfare against “counterrevolutionaries” 
within the CSR areas and the Nationalists without, foundations for 
a rather elaborate legal structure were laid. Statutes were enacted 
to provide for a system of courts, land and labor laws, a marriage 
law, even a “statute on investment of capital in industrial and trade 





7d. at 185. 

*Chu-Mao Report, supra note 85, at 72-73. Although corporal punishment was 
permitted under these penal rules, Mao considered the practice a remnant from feudal 
warlords and a “monstrosity.” Mao advocated the abolition of corporal punishment as 
an enhancement to morale, and called for the Red Army penal regulations to be revised. 
Resolution, supra note 92, at 190-92. The practice evidently remains a problem in the 
PLA; the new “Eight Prohibitions,” proposed in August 1986 as a supplement to the 
Three Main Rules of Discipline and Eight Points for Attention, proscribe corporal 
punishment in the first “prohibition.” See infra text accompanying note 419. 
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enterprises.”*’ Much of the experience gained during the CSR period 
is reflected in the legal system established after 1949 in the People’s 
Republic of China. 


At the First All-China Congress of Soviets in November 1931, Mao’s 
concept of a thoroughly politicized Red Army was reemphasized. The 
Congress proclaimed the Chinese Workers’ and Peasants’ Red Army 
to be “a political army . . . of class-conscious warriors,” in which “the 
strictest and most conscious revolutionary discipline must prevail,” 
and that “the organizations of the Communist Party and the Young 
Communist League are inalienable, integral parts of the Red Army.” 
The class nature of the Red Army was made clear: only workers, 
peasants, and the urban poor could join. Members of “the ruling or 
exploiting class” (militarists, landlords, gentry, bureaucrats, capital- 
ists, rich peasants, and members of their families) were not permit- 
ted. As incentives for enlisting, and to improve morale, certain ben- 
efits and privileges were extended to Red Army soldiers and their 
families, such as land allotments, tax exemptions and survivor ben- 
efits.’°° Failure to provide these privileges was punishable as a coun- 
terrevolutionary crime.’” 


The role of the developing military legal system during the CSR 
period was not limited to maintaining internal discipline in the Red 
Army. The Red Army Military Courts were an integral part of the 
broader tasks of the CSR legal system: “the establishment of revo- 
lutionary order and protection of the rights of the people’s masses.”?°” 
As is evident from the title of the first CSR directive establishing a 
judicial system, the “Provisional Procedure for Deciding Cases on 
Counter-Revolutionary Crimes and Instituting Judicial Organs,” the 
preeminent thrust of this system was the suppression of “counter- 
revolutionaries.”*°* Two of the major instruments used by the CCP 
for this task were the State Political Security Bureau (SPSB) and the 





*’For legal developments during the CSR period see generally S. Leng, Justice in 
Communist China 1-10 (1967), T. Lotveit, Chinese Communism 1931-1934 ch. 5 (1973), 
and The Legal System of the Chinese Soviet Republic 1931-1934 (W. Butler ed. 1983) 
(hereinafter Butler]. 

**Resolution of the All-China Congress of Soviets Concerning the Red Army, No- 
vember 1931, in Fundamental Laws of the Chinese Soviet Republic 35-36 (N.Y.: In- 
ternational, 1934). 

"54. 

10°Td. at 39-43. 

017d. at 45. 

102 Provisional Procedure for Deciding Cases on Counter-Revolutionary Crimes and 
Instituting Judicial Organs, 13 Dec. 1931 (Directive No. 6 of CEC-CSR), in Butler, 
supra note 97, app. 19. 

1037Td. See generally P. Griffin, The Chinese Communist Treatment of Counterrevo- 
lutionaries: 1924-1949 (1976). 
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military tribunals of the Red Army. The SPSB was established as the 
CCP’s own secret service in 1928, patterned after the Soviet GPU.’™ 
It was authorized to investigate and file accusations in counterre- 
volutionary cases, while trial and judgment were formally reserved 
to state judicial organs (to include those of the Red Army).’® Because 
the SPSB was authorized to try and execute counterrevolutionaries 
during the period of civil war and Soviet expansion,’ however, its 
powers were virtually absolute. SPSB sections were to be established 
within the Red Army at corps and division level; agents could be 
assigned to lower echelons as well.’°’ The Red Army was required to 
maintain a close relationship with the SPSB in order to concentrate 
on purging “bad elements” and liquidating counterrevolutionary ac- 
tivities, and to place units at the disposal of the SPSB when neces- 
sary.1°% 

Red Army military tribunals were formalized on 1 February 1932 
when the Central Executive Committee (CEC) of the CSR promul- 
gated the “Provisional Organizational Regulations for Military Courts 
of the Chinese Soviet Republic.”*” These regulations, although in 
force for only a short period, established models for the Chinese Com- 
munist military legal system that have continued, in many respects, 


to the present day.'?° Four types of military courts were established 
at three levels: primary and primary field military courts, in echelons 
down to division level; a superior military court for the entire Red 
Army; and, as a tribunal of last resort, the Supreme Military Judicial 
Conference, to be established within the Supreme Court.""! 





1042 Kuo, supra note 70, at 285; Lotveit, supra note 97, at 115; Oda, supra note 86, 
at 59. 

1 Organic Program of the State Political Security Bureau of the Chinese Soviet 
Republic, in Butler, supra note 97, app. 18, art. 10. 

=i 

107 7d. art. 5. 

1087. art. 8. 

°° A translation is at infra app. C. [hereinafter Military Courts Organizational Reg- 
ulations]. Original in Shih-sou tzu-liao-shih kung-fei tzu-liao (Hoover Institution, mi- 
crofilm, 1960) no. 008.5524/3754/0553, reel 7, item 15. A Russian translation of these 
regulations, subsequently translated into English, is in Butler, supra note 97, app. 17. 

110 See infra chapter V. These are the only known organizational regulations for Chi- 
nese Communist military courts. See infra text accompanying notes 192-93, 284-85. 

"1 Military Courts Organizational Regulations, supra note 109, arts. 4-7. The in- 
corporation of the military courts into the overall CSR judicial system is reflected in 
the Organic Law of the Central Soviet, Feb. 17, 1934, in 4 Collected Works, supra note 
92, at 225. The military courts, civil courts, and criminal courts were all established 
under the Supreme Court (art. 36), which was to review decisions of the provincial 
and higher military courts (art. 37). No pretense of judicial independence was made; 
the Supreme Court was subject to the CSR Central Executive Committee (art. 34). The 
CEC periodically reviewed and revised Supreme Court decisions. See Resolution on 
the Conviction of Important Military Criminals of the Reformed Faction of the AB 
Group by the Provisional Supreme Court, Feb. 1932, in 3 Collected Works, supra note 
92, at 67. 
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The jurisdiction of the military courts extended beyond the mem- 
bers of the Red Army to include residents of battle zones.” The courts 
could punish violations of “the criminal law, the military criminal 
law, or some other law,” as well as espionage cases.''* Cases involving 
“violations of common discipline but not of the law” were specifically 
excluded from the courts’ jurisdiction, however.''* This exclusion again 
illustrates the CCP preference for the societal model, in that lesser 
offenses were to be handled administratively rather than judicially. 


Military trial courts were composed of one judge and two elected 
assessors.'!® Appellate and reviewing courts were composed of a pre- 
siding judge and two panel judges.'?® Verdicts could be appealed to 
the next higher level court,’’” and death sentences were reviewed by 
the next higher court, whether appealed or not.'*® 


The Regulations also established the Military Procuracy. Military 
procurators were empowered to conduct preliminary investigations, 
bring cases before the military courts, and represent the state at 
trial.‘1° Primary and superior military procuracies were established 
and attached to the military courts of the respective level.’”° 


The February 1932 military courts statute, together with its civil- 


ian counterpart adopted in June,’*’ marked the peak of the trend 
toward normalizing judicial procedure and restricting the power of 
the SPSB. Thereafter, in view of the worsening military situation 
with the Kuomintang, attitudes toward procedural safeguards for the 
accused hardened, and differentiation between the military and ci- 
vilian legal systems deteriorated. 


The Central Executive Committee (CEC) reemphasized the doctrine 
of class struggle in its Directive 21 of 15 March 1933 “On the Question 





412Military Courts Organizational Regulations, supra note 109, art. 2. 

137d. art. 1. Neither a criminal law nor a military criminal law was ever enacted 
by the CSR, although enactment of a criminal law was proposed in 1933. See Oda, 
supra note 86, at 67. The PRC finally enacted a criminal law in 1978, and a military 
criminal law in 1981. 

14Military Courts Organizational Regulations, supra note 109, art. 1. 

157d. arts. 12, 13. The use of assessors (also called lay judges or jurors), who were 
elected from among the officers and soldiers (or from Party organizations for civilian 
courts), was borrowed from the Soviet Union. This regulation is the first Chinese 
Communist enactment to mention them. Their primary function was to educate the 
masses concerning law and judicial procedures. Assessors were to be relieved of other 
military duties for their one-week term. 

"67d. art. 12. 

"71d. arts. 18, 20. 

"87d. art. 21. 

"97d. arts. 27, 28. 

120Td. art. 24. 

121 Provisional Rules on the Organization of Judicial Sections and Court Procedure, 
9 June 1932, in Butler, supra note 97, app. 15 [hereinafter Provisional Court Proce- 
dure]. 
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of Suppressing Internal Counterrevolution,”!** which called for strict 
attention on the part of government organizations at all levels to 
suppressing counterrevolutionaries. “Resolute and rapid measures 
must be taken to repress them severely,” it warned. Proclamations 
of a temporary state of martial law were authorized “when the sit- 
uation is pressing.” Judicial organs were ordered to deal quickly and 
ruthlessly with counterrevolutionary cases: “[AJll elements whose 
crimes have been clearly proven, starting with the alien class ele- 
ments among them, must immediately be put to death.” Directive 21 
also suspended Article 26 of the civilian court regulations, which had 
required review by higher courts before executing death sentences,'** 
and allowed: “[DJeath sentences may be carried out first and the cases 
reported to superiors afterward.” 


The increasingly difficult situation produced two additional prob- 
lems for the CCP: runaways from the Soviet areas, and deserters from 
the Red Army. To control runaways, strict controls were placed on 
allowing people to leave the Soviet areas. Only persons “determined 
to have a need to go outside the area” were permitted to depart. “They 
must be subjected to close examination and not allowed to leave the 
area at will.”’™* An exit visa specifying the departure route and a 


travel pass, both issued by the SPSB, were required. Mass meetings 
were employed to encourage runaways to go home, and relatives and 
friends were pressured to urge runaways to return. The Red Army 
and other government organizations were ordered to cooperate with 
the SPSB “in order to intensify the Red martial law.” 


Desertion from the Red Army became a severe problem. In a five- 
month period of 1933, the First Army Corps had 203 deserters, the 
Third Army 98, and the Fifth Army 110.'* In one area, 80% of the 
troops ran away.’” “Class deviates” within the Red Army, as well as 
incorrect and coercive leadership by officers, were cited as explana- 
tions for the high desertion rates.'*” Other factors included dissat- 
isfaction among forced conscripts and difficult living conditions at the 





%22Qn the Quesiion of Suppressing Internal Counterrevolution, 15 Mar. 1933 (Di- 
rective No. 21 of CEC-CSR), in 3 Collected Works, supra note 92, at 154. 

123Provisional Court Procedure, supra note 121, art. 26. Article 21 of the Military 
Courts Organizational Regulations, supra note 109, contained a similar requirement 
for review of death sentences, but a note thereto allowed execution with subsequent 
confirmation “under extraordinary military conditions.” 

*26QOn Strict Control of Departing Persons, 27 Dec. 1932 (Order No. 37 of CEC-CSR), 
in 3 Collected Works, supra note 92, at 134. 

%8P. Griffin, supra note 103, at 59. 

epg. 

270n the AWOL Problem in the Red Army, 15 Dec. 1933 (Order No. 25 of CEC- 
CSR), in 4 Collected Works, supra note 92, at 86. 
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front. In response to the desertion problem, the CCP organized cam- 
paigns within its “Enlarging the Red Army Movement.” A pro- 
paganda campaign promising lenient treatment was directed at win- 
ning back the majority of the deserters, while harsh punishments 
were given to leaders and repeat offenders. 


A uniform procedure to deal with the desertion problem was pro- 
mulgated in CEC Order Number 25 on 15 December 1933.'”* Soldiers 
who deserted with their rifles were to be summarily shot upon ap- 
prehension. Leaders and organizers of desertion were to be executed 
after being made examples at mass trials. Repeat offenders were to 
be tried by the military courts and could be sentenced to penal ser- 
vitude or death. Individual deserters who went home (without their 
weapons) “for lack of political consciousness,” however, were to be 
subjected to “propaganda and agitation” while their families contin- 
ued to receive the preferential treatment due the families of Red Army 
men in general,'”® “so that they will return to the army of their own 
free will.” Those who still refused to return were required to indem- 
nify the state for any clothing, supplies or family assistance they had 
received. Harboring deserters was prohibited. Those who failed to 
carry out this order were to be dealt with as having aided and abetted 
desertion and undermined the Red Army. 


A typical mass trial of deserters took place on 26 April 1933 in 
Juichang hsien (county).’*° Representatives from over 30 Asien and 
from 80 Model Regiments participated. An agent of the SPSB served 
as procurator, presenting the evidence against two counterrevolu- 
tionary Social Democrats and two poor peasants who had sincerely 
confessed their mistakes. After the various representatives spoke out 
in turn against the evils of desertion, the crowd demanded death for 
the two Social Democrats, who were shot after being paraded through 
the town. The two peasants were sentenced to hard labor, one to a 
long term, and the other to one year. 


From the fall of 1933 through 1934, the CSR was threatened by 
the Kuomintang’s Fifth Encirclement Campaign. A new strategy of 
military and economic blockade, on the advice of German advisors, 
was proving to be more successful than previous Kuomintang as- 
saults. In response to the increased Kuomintang threat, the CCP 
adopted more drastic measures in a climate of lessened legal re- 
straints. The new chairman of the Council of People’s Commissars, 





1287. 
129 See supra text accompanying note 100. 
18°P. Griffin, supra note 103, at 61. 
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Chang Wen-t’ien, complained that the judicial system was applying 
the soviet laws incorrectly and too leniently in counterrevolutionary 
cases.'*! In February 1934, the SPSB in Red Army units and local 
governments was formally authorized to arrest, try, and even execute 
spies and counterrevolutionaries without going through the military 
or local courts. Executions were to be subsequently reported to the 
Central SPSB. If military or local government officials disagreed with 
an SPSB death sentence, the sentence was to be carried out anyway, 
and the Council of People’s Commissars would subsequently “deter- 
mine whether the punishment was right or wrong.”!*” 


Criticism of the legal system increased. Liang Po-t’ai, the Com- 
missar of Justice, complained in his article of 1 March 1934 in Hung- 
se Chung-hua (Red China) that judicial cadres did not understand 
that “the laws are developing in accordance with the demands of the 
revolution.”*** He continued: “What is to the advantage of the rev- 
olution, that is the law. Whenever it is to the advantage of the rev- 
olution the legal procedure can at any time be adapted. One ought 
not to hinder the interests of the revolution because of legal proce- 
dure.” 


The trend toward a more radical legal system culminated on 8 April 
1934, when the CEC promulgated the “Judicial Procedure of the CSR”*™ 
and the “Statute of the CSR Governing the Punishment of Counter- 
revolutionaries.”'*° These two statutes would govern the operation of 
the legal system until the fall of the CSR in October 1934. 


In the Judicial Procedure the CSR abandoned its previous tentative 
steps toward a regularized and differentiated legal system, with a 





131Chang complained that judicial personnel did not understand “that the soviet 
laws are produced to meet the demands of the struggle against counter-revolution, 
EN nae Can Caan SS Onn ae 

luti ies.” He criticized the earlier system of reviewing death sentences 
as “letting the enthusiastic demands of the masses be cooled off by the many ‘approvals,’ 
and causing the effect of the executions of counter-revolutionaries in inciting the 
struggle of the masses, and in educating the masses, to be very badly weakened.” Tou- 
Cheng No. 49, at 6, 7, quoted in Lotveit, supra note 97, at 125, 140. 

82Decree No. 5, CEC-CSR, 9 Feb. 1934, quoted in T. Lotveit, supra note 97, at 122. 

* Liang Po-t’ai, The Main Line of the Judicial Organs: Suppress the Counter-Rev- 
olution, Hung-se Chung-hua, Mar. 1, 1934, at 3, quoted in T. Lotveit, supra note 97, 
at 140. 

1% Judicial Procedure of the Chinese Soviet Republic, 8 Apr. 1934, in 4 Collected 
Works, supra note 92, at 240-42. Also translated in Butler, supra note 97, app. 16 
(hereinafter Judicial Procedure]. 

85Statute of the Chinese Soviet Republic Governing the Punishment of Counter- 
revolutionaries, 8 Apr. 1934, in 4 Collected Works, supra note 92, at 243-48. Also 
translated in Butler, supra note 97, app. 20, and in P. Griffin, supra note 103, app. B 
(hereinafter CSR Statute on Counterrevoluti ies). 
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separate military legal system having jurisdiction only over military 
personnel. Article 8 of the Judicial Procedure rescinded the military 
court statute of 1 February 1932, along with the civilian courts statute 
of 9 June 1932 and the provisional judicial procedure of 13 December 
1931. The military courts were now granted a concurrent sweeping 
jurisdiction to apprehend, try, sentence, and execute “all crimi- 
nals.”"** The broad powers earlier granted the SPSB in Decree 5 were 
confirmed. The system of automatic confirmation of judgments by 
higher courts was abolished.’*’ In its place was granted a right to 
appeal to the next higher court within seven days. Counterrevolu- 
tionaries, landlords, and gentry were denied appellate rights in border 
areas, in areas under attack and in unspecified “critical situations.” 
Their sole procedural guarantee was a two-level system of prelimi- 
nary hearings and final trials.'** A preliminary hearing at a primary 
military court was to culminate in a final trial at the next higher 
level military court. No appeal was to be allowed after decision under 
this two-level system, however, unless the procurator was dissatisfied 
with the decision. 


The Statute on Punishing Counterrevolutionaries further reflects 
the deterioration of the distinction between civilian and military law 
as military offenses were intermingled with civilian crimes in one 
statute of general application. Soldiers surrendering to the enemy 
with their weapons or other military equipment, or who persuaded 
others to surrender, were to be executed.’*® The provisions of the 
December 1933 AWOL order were incorporated into Article 18, which 
prescribed the death penalty for Red Army members who organized 
or lead desertion, or who individually deserted the Red Army five or 
more times. Other military-related crimes included were: destroying, 
abandoning, or selling military materiel; disobeying orders “with a 
counterrevolutionary purpose,” or otherwise creating confusion at the 
front; murdering “the revolutionary masses,” stealing or destroying 
their property, or otherwise damaging “the prestige of the Soviet and 
the Red Army among the masses”; revealing state or military secrets; 
and making or possessing “counterrevolutionary propaganda” ma- 
terial.’*° 





136 Judicial Procedure, supra note 134, art. 3. This authority was also granted to 
provincial and Asien judicial sections, and to local committees for the eradication of 
counterrevolutionaries. 

1371. art. 5. 

138Td. art. 6. 

139CSR Statute on Counterrevolutionaries, supra note 135, art. 16. 

407d. arts. 19, 20, 21, 15, and 13. 
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1. Evaluation of the CSR Period. 


The Chinese Communist military legal system underwent consid- 
erable development during the CSR period. Although its military 
jurisdiction was enlarged to include civilians in a virtual state of 
martial law during the last year of the CSR, the basic norms of a 
differentiated military legal system with jurisdiction essentially lim- 
ited to military members were in place by 1932. The military courts 
system was the first judicial organization to be formalized in the CSR 
and the first to embody many of the Soviet-model features that would 
become typical in the PRC, including the procuracy, lay assessors, 
and the collegial bench. 


a. Preference for informal adjudication. 


The operation of the military courts reflected the traditional Chinese 
preference for resolving conflicts at a lower level whenever possible. 
Since Red Army members were by definition members of the favored 
classes, their transgressions were to be handled leniently. Breaches 
of military discipline were kept out of the military courts, where only 
grave breaches of law and counterrevolutionary crimes were to be 
punished. Until the Statute on Punishing Counterrevolutionaries was 


enacted in 1934, military courts had only the military’s own early 
basic laws and disciplinary codes, along with several Party and CSR 
orders or directives, to apply. Once a case was brought to court a 
guilty verdict could routinely be expected, because the procurators 
and the SPSB would have already thoroughly investigated and ren- 
dered a preliminary decision. In cases of great importance, usually 
involving counterrevolutionaries, mass trials were employed. 


b. Subordination of law to state policy. 


The traditional Chinese subordination of law to the dominant state 
philosophy was also apparent during the CSR period. The political 
goals of the CSR legal system were to establish revolutionary order 
and protect the rights of “the people’s masses.”"*! Because the CSR 
was a “democratic dictatorship of the proletariat and peasantry,”!*” 
equality before the law applied only to “workers, peasants, Red Army 
soldiers, and all toilers and their families.”'** The CSR denied rights 
of citizenship to “militarists, bureaucrats, landlords, the gentry, vil- 
lage bosses, monks, [and] all exploiting and counter-revolutionary 





141 See supra text accompanying note 102. 

42Constitution of the Chinese Soviet Republic, 7 Nov. 1931, art. 1, in C. Brandt, B. 
Schwartz and J. Fairbank, A Documentary History of Chinese Communism 220-24 
(1952), art. 1. 

437d. art. 4. 
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elements.”'** This discrimination of legal treatment based on class 
was evident in many CSR legal enactments. For example, CEC Order 
Number 6 (December 1931)'*° prescribed heavy punishments for 
counterrevolutionary elements from landlord-gentry, rich peasant, 
and capitalist backgrounds, as well as for ringleaders. Members of 
counterrevolutionary organizations recruited from the ranks of work- 
ers, peasants, and the toiling masses, however, were to receive “light 
judgments.” 

A similar provision appears in Article 11 of the Organic Program 
of the SPSB. Punishment was to be “defined by the class line.”’“* 
Workers, peasants, and Red Army members who participated in coun- 
terrevolutionary activities as mere followers were to be treated le- 
niently, through reprimands, detention, dismissal from the military, 
or loss of civil rights. Similar offenses committed by members of the 
enemy classes would be punished severely. 


The 1934 Statute on Punishing Counterrevolutionaries also pro- 
vided lighter penalties for crimes committed by workers, peasants, 
or individuals who had rendered meritorious services to the Soviet.'*’ 
Under the Judicial Procedure, “local magnates and landlords” were 
deprived of their right to appeal court decisions.’** 


The class-oriented approach to justice in the CSR was summed up 
by Mao Tse-tung in his report to the Second All-China Congress of 
Soviets in January 1934: “The objective of the Soviet courts is the 
suppression of crimes committed by the landlord bourgeoisie, and 
sentences meted out are generally light on crimes committed by worker- 
peasant elements. . . . [T]he Soviet courts severely suppressed the ac- 
tivities of the counterrevolutionary elements, and the Soviet should 
not display any leniency whatsoever toward such elements.”!*® Since 
Red Army members were by definition included among the favored 
classes (indeed, members of bad classes could not enlist), these class 
provisions were advantageous. They reinforced the tendency to max- 





447d. art. 2. 

145 See supra note 102. 

46 Organic Program of the SPSB, supra note 105, art. 11. 

147CSR Statute on Counterrevoluti ies, supra note 135, art. 34: “Worker and 
peasant criminals who are not leaders, or whose crimes are not serious, should be 
given lighter sentences than those of the landlord bourgeoisie, in accordance with the 
stipulation of these articles.” Art. 35: “For those who rendered meritorious service to 
the Soviet, sentences for their crimes should be lightened, in accordance with the 
stipulations carried in the articles.” 

148 Judicial Procedure, supra note 134, art. 5. 

4°Report of the Central Executive Committee and the People’s Committee of the 
CSR to the Second All-Soviet Congress, 23 Jan. 1934, in 4 Collected Works supra note 
92, at 155, 175. 
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imize administrative handling of transgressions, leaving most Red 
Army soldiers’ disciplinary offenses outside the jurisdiction of the 
military courts. 

c. Voluntary surrender and confession. 


The Chinese tradition of extending leniency toward offenders who 
voluntarily surrendered and confessed their crimes was incorporated 
into the CSR legal system. The CSR went still further, however, 
granting leniency to those who, after detection of their offenses, “re- 
pented” and aided the authorities by exposing coconspirators.’™° 


d. Analogy. 


Article 38 of the Statute on Punishing Counterrevolutionaries pro- 
vided for punishment of crimes not specified in the statute by appli- 
cation of analogy: “Any counterrevolutionary criminal behavior not 
included in this statute shall be punished according to the article in 
this statute dealing with similar crimes.” 

The incorporation of the principle of analogy in CSR law was both 
rooted in traditional Chinese law, and derived from the laws of the 
Soviet Union. Application of criminal statutes by analogy was allowed 


under the imperial codes, but was abolished in the codes of the Re- 
public of China (ROC).'*’ In Russia, analogy had been included in 
the early Tsarist codes, until its abolition in the 1903 code revision.’*” 
After the Bolshevik seizure of power, there being relatively few legal 
rules, tribunals were to rely on the application of “revolutionary com- 
munist legal consciousness.”"**> When the Soviet codes were eventu- 
ally established, analogy was restored to fill any gaps in the laws.’ 


E. THE “UNITED FRONT” PERIOD 


On October 16, 1934, 90,000 Red Army members broke through 
the Nationalist armies encircling the CSR area and began the “long 
march,” ostensibly “to fight J: .an in the North.”’©* Thirteen months 
and over 6,000 miles later, fewer than 20,000 survivors were at- 
tempting to rebuild their forces in their barren new base, Yenan, in 
northern Shensi province. To avoid destruction by a final Kuomintang 





*©° Organic Program of the SPSB, supra note 105, art. 11; CSR Statute on Counter- 
revolutionaries, supra note 135, art. 36. 

15} See supra text accompanying notes 46 & 47. 

mae Makepeace, Marxist Ideology and Soviet Criminal Law 105 (1980). 

Id. at 71, 72. 

147d. at 106. The doctrine was finally eliminated in the 1960 RSFSR Criminal Code. 

485CCP Anti-Japanese Declaration for National Salvation, Nov. 28, 1935, in 5 Col- 
lected Works, supra note 92, at 1. 
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extermination campaign, the CCP skillfully sought to take advantage 
of public opinion to force a “united front” with the Nationalist gov- 
ernment against Japan. After the Sino-Japanese War broke out in 
July 1937, the CCP Central Committee made four public pledges in 
connection with the newly-concluded united front: (1) to abide by Sun 
Yat-sen’s Three People’s Principles (nationalism, democracy, people’s 
livelihood); (2) that the CCP “abandons all its policy of overthrowing 
the KMT by force and the movement of sovietization, and discontinues 
its policy of forcible confiscation of land from landlords”; (3) to abolish 
the CCP’s “Soviet government” and to unify the nation; and (4) to 
abolish the Red Army and to reorganize its troops into the national 
army under the control of the National Government.’ In contrast 
with its public propaganda of cooperation, the CCP privately planned 
to utilize the critical wartime situation to implement Mao’s policy of 
“70 per cent expansion, 20 per cent dealing with the Kuomintang, 
and 10 per cent resisting Japan.”**’ Maojoutlined a three-stage United 
Front strategy to his military cadres: first, a compromising stage to 
safeguard the CCP’s existence and development; second, a struggle 
phase to build CCP political and military strength; and third, an 
offensive stage to seize power.’ 


The CCP consolidated its rule in the Shensi-Kansu-Ninghsia Bor- 
der Region, the Shansi-Chahar-Hopei Border Region, and other areas 
that remained the bases of CCP operations throughout the Second 
World War. During this period, the military legal foundations laid 
and subsequently abandoned during the Chinese Soviet Republic were 
reestablished and developed. The Red Army was renamed the Eighth 
Route Army, and the courts were nominally under the jurisdiction of 
the National Supreme Court. In reality, the judicial systems of the 
Eighth Route Army and of each border region operated as separate 
entities. 


During this period, the military legal system further developed its 
dual function of maintaining military discipline and furthering the 
political objectives of the CCP. In 1937, Mao outlined three basic 
principles of political work within the Eighth Route Army which 
illustrate the political role of the military legal system: 

First, the principle of unity between officers and men, which 


means eradicating feudal practices in the army, prohibiting 
beating and abuse, building up a conscious discipline, and 





186The CCP’s Public Statement on KMT-CCP Co-operation, Sept. 22, 1937, in 
C. Brandt, B. Schwartz and J. Fairbank, supra note 142, at 245-47. 

1873 Kuo, supra note 70, at 292. 
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sharing weal and woe—as a result of which the entire army 
is closely united. Second, the principle of unity between the 
army and the people, which means maintaining a discipline 
that forbids the slightest violation of the people’s interests, 
conducting propaganda among the masses, organizing and 
arming them, lightening their economic burdens and sup- 
pressing the traitors and collaborators who do harm to the 
army and the people—as a result of which the army is closely 
united with the people and welcomed everywhere. Third, the 
principle of disintegrating the enemy troops and giving le- 
nient treatment to prisoners of war. Our victory depends not 
only upon our military operations but also upon the disin- 
tegration of the enemy troops.’*” 


In February 1938, the Shansi-Chahar-Hopei (SCH) Border Region 
government reissued a 1937 ROC statute on “Emergency Crimes En- 
dangering the Republic.”’© While the exigencies of war and martial 
law were reflected in the extension of military jurisdiction over a 
lengthy list of offenses committed “for the purpose of endangering 
the Republic,” some important refinements in the legal system, pre- 
viously abandoned by the CSR, were reestablished. Article 8 provided 


that military tribunals must report their decisions, together with the 
facts of the case tried, “to their superior organ of military justice for 
approval prior to implementation.” Article 9 further required military 
or police organs to immediately notify their governing organs of all 
arrests made. Cases not covered by this emergency statute were to 
be handled under the provisions of the criminal law of the ROC (Ar- 
ticle 10). 


In October 1938, the SCH border region government promulgated 
its own separate Revised Statute Concerning Punishment of Trai- 
tors.’*' In many respects similar to the CSR statute on counterre- 
volutionaries, the SCH statute reflected the different conditions of 
the United Front in that the traitors were no longer the “counter- 
revolutionaries,” but were now defined as those who cooperated with 
an enemy country. Like the 1937 ROC statute, the SCH border region 
statute provided for military jurisdiction over a lengthy list of offenses 
committed to help “the enemy,” such as selling him materiel and food; 





15®Mao, Interview with the British Journalist James Bertram, Oct. 25, 1937, in 2 
Selected Works of Mao Tse-tung 53 (1965). 

©°Revised Laws Governing Emergency Crimes Endangering the Republic, Sept. 4, 
1937, reissued Feb. 10, 1938 by the Shansi-Chahar-Hopei Border Region Administra- 
tive Committee, in P. Griffin, supra note 103, app. J. 

161 Revised Statute Concerning Punishment of Traitors, Oct. 15, 1938, in P. Griffin, 
supra note 103, app. K. 
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disclosing information concerning the military, political, or economic 
situation; sabotage; and currency offenses (Article 14). While the ear- 
lier statute on emergency crimes provided for review only by the next 
higher organ of military justice, the October statute required a sum- 
mary of the decision, together with the evidence and the defense 
offered, to be sent to the highest organ of military affairs of the central 
government for decision (Article 15). The highest military organ could 
then choose among four courses of action: (1) approve the decision, 
(2) transfer the case to other organs, (3) send new personnel to retry 
the case, or (4) retry the case itself. Article 5 severely discouraged 
false accusations: “Those who falsely accuse others of any crime under 
this statute should be punished according to that arti:‘e.” 

Further differentiation between military and civilian jurisdiction 
was reestablished in the 1939 Shensi-Kansu-Ninghsia (SKN) Border 
Region “Martial Law.”’® Military jurisdiction was limited under the 
statute to those civilians committing one of the enumerated, mostly 
military-related crimes within a war zone or contiguous area when 
martial law was in effect. Even in these cases the military judicial 
organs had the option of transferring the case to the civilian courts 
for trial (Article 5). A requirement that appropriate compensation be 
made for destroyed or requisitioned property in martial law areas 
further demonstrates the role of military law as a means of main- 
taining popular support for the army (Articles 6 and 7). Additional 
evidence of this policy is seen in the 1939 SKN border region statute 
“Governing Punishment of Traitors in Wartime,”® which made 
burning and looting capital offenses (Article 3). 


The separation of the military and civilian legal systems was rein- 
forced by the 1942 SKN “Statute Protecting Human and Property 
Rights,”" enacted at the height of the United Front period. The 
statute provided that “except in periods of martial law, nonmilitary 
personnel who commit crimes will not be tried by military law” (Ar- 
ticle 13). The statute provided for a number of additional procedural 
safeguards, for both the military and civilian legal systems. The right 
to appeal was allowed (Article 18). Cases involving the death penalty 
were to be reviewed and approved by the central border region gov- 
ernment before execution, even if no appeal was filed, although emer- 
gency wartime situations could be exempted from this requirement 





162Draft Statute of the Shensi-Kansu-Ninghsia Border Region Concerning Martial 
Law During War, 1939, in P. Griffin, supra note 103, app. E. 

163 Draft Statute of the Shensi-Kansu-Ninghsia Border Region Governing Punish- 
ment of Traitors During War Times, 1939, in P. Griffin, supra note 103, app. D. 

164The Shensi-Kansu-Ninghsia Border Region Statute Protecting Human and Pro- 
pery Rights, Feb. 1942, in P. Griffin, supra note 103, app. C. 
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(Article 19). Arrested persons and any evidence were to be presented 
to the procurator or the Public Security Bureau within twenty-four 
hours of the arrest (Article 9), and judicial organs were to decide the 
case within thirty days of receiving it (Article 11). 


Military trials during this period were conducted publicly and fol- 
lowed a rather informal procedure, as might be expected in a wartime 
situation: 


While the masses did not yell and shout slogans, as in the 
mass trials, they were free to question the criminal during 
the proceedings. The defendant and witnesses testified and 
the judge questioned them. Agnes Smedley describes the chief 
judge of one such court as a young officer with five years of 
regular schooling. His chief education had been in the army. 
She says, “Of ordinary law he knew nothing, but he knew 
patriots, he knew traitors, and he knew politicians who would 
be traitors if they could.”’®© 


By the end of this period the Chinese Communist military legal 
system had undergone considerable substantive and procedural de- 
velopment. While retaining the role of regulating internal military 


discipline, the military legal system was functionally differentiated 
from the civilian system as its jurisdiction over civilians and civilian 
offenses was progressively limited. 


IV. DEVELOPMENT OF MILITARY LAW 
IN THE PEOPLE’S REPUBLIC OF CHINA 


A. PERIOD OF CONSOLIDATION (1949-1953) 


As the second world war ended, the long-standing bitter rivalry 
between the CCP and the Kuomintang reached a climax that resulted 
in renewed civil war and the triumph of Communist power throughout 
all of mainland China. During this period of struggle and rapid ex- 
pansion, the military legal system was again called upon to enlarge 
the scope of its jurisdiction to include the civilian sector. As areas 
came under Communist control, the administrative and legal func- 
tions were assumed by the military. 


In February 1949, the Central Committee of the CCP issued a 
directive abrogating the legal codes of the ROC and prescribing the 
judicial principles to be applied in the “liberated areas.” “Work of the 
people’s judiciary,” it stated, “should not be based on the Kuomin- 





65P. Griffin, supra note 103, at 91-92 (quoting A. Smedley, Battle Hymn of China 
483 (1943)). 


32 





1988] COMMUNIST CHINA 


tang’s Six Codes but should be based on new people’s laws.” While 
a unified system of laws was lacking in the communist areas, regional 
and party directives or regulations provided some form of legal order. 
Because no comprehensive military codes were introduced to replace 
those of the Kuomintang, various military units maintained their 
own separate disciplinary regulations.’® 


On the eve of the proclamation of the PRC, a provisional consti- 
tution was adopted. This “Common Program,” in accordance with 
the policy of the CCP, declared the complete abolition of the laws and 
courts of the Nationalist government: “All laws, decrees and judicial 
systems of the Kuomintang reactionary government which oppress 
the people shall be abolished. Laws and decrees protecting the people 
shall be enacted and the people’s judicial system shall be established” 
(Article 17). The Common Program further provided that the PLA 
should establish Military Control Committees as the governing or- 
gans in all newly-liberated areas, to “lead the people in establishing 
revolutionary order and suppressing counterrevolutionary activities” 
(Article 14). The military control committees and their military tri- 
bunals were to exercise administrative and legal authority during 
the period of consolidation and reorganization until elections could 
be held and the local People’s Governments could assume power. 


The role and functions of the military tribunals during the early 
part of this transitionary period are illustrated by the case of Wang 
Kuo-jui, a PLA truck driver in Shanghai.’® On 3 June 1949, shortly 
after the Communist takeover of Shanghai, Wang was speeding in 
his army truck when he struck and killed a bicycling university stu- 
dent. The Political Department of the Shanghai Garrison Headquar- 
ters investigated the case, and Wang admitted his guilt. The Judge 
Advocate Division of the Political Department quickly imposed a death 
sentence “in order to enforce our army’s strict discipline,” and “as a 
warning to future careless drivers,” which was announced in the press 
on 6 June 1949. No law or regulation was cited as the basis for the 
crime or sentence. The sentence elicited appeals for clemency from 





166 Quoted in S. Leng, supra note 97, at 23. 

167 Military Court of the Anhui Provincial Military District, Strengthening the Legal 
System in the Military to Ensure Victory in War, translated in Foreign Broadcast 
Information Service, People’s Republic of China Daily Report [F.B.1.S.], July 13, 1981, 
at O1. 

168The Common Program of the Chinese People’s Political Consultative Conference, 
Sept. 29, 1949, in Fundamental Legal Documents of Communist China 34 (A. Blaustein 
ed. 1962). 

18° Chieh-fang Jih-Pao (Liberation Daily), Shanghai, June 6, 7, and 16, 1949, trans- 
lated in A. Rickett, Legal Thought and Institutions of the People’s Republic of China: 
Selected Documents 213-19 (U. Pa. Inst. for Legal Res., mimeographed, 1964). 
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the public. The case was submitted for review to the Commander, the 
Political Commissar, and the Deputy Commander of the East China 
Military District, and the following order was announced: 


Driver Wang Kuo-jui, who caused the death of a person while 
operating a vehicle against police regulations, should receive 
the death penalty. However, many people of the working 
class and educational and business communities have ear- 
nestly appealed by mail or telegraph for a commutation so 
that the culprit, Wang, may have a chance to redeem himself 
through meritorious service. Respectful of public opinion, 
this headquarters hereby commutes the death penalty to three 
years penal servitude.'”° 


The Wang case shows the dominant operational role of the political 
authorities in investigating, adjudicating and reviewing the case. 
Besides keeping order and demonstrating its strict military discipline, 
the new communist regime also educated the masses by first imposing 
the death sentence as an example and then commuting it “in respect 
of public opinion,” in accordance with the long-standing policy of 
seeking the support of the people. 


During this period of consolidation the PRC gradually filled the 
void left by the complete abrogat on of all the Nationalist codes by 
enacting statutes governing specific crimes, such as the Statute on 
Penalties for Corruption,'”' and the Statute on Punishment for Coun- 
terrevolutionary Activity.’’? As had been the case during the CSR 
period, the legal system was mainly directed at suppressing “coun- 
terrevolutionaries.” 


The Statute on Punishing Counterrevolutionaries contained nu- 
merous enumerated counterrevolutionary offenses, as well as two 
broad articles to cover almost any eventuality. Article 18 made the 
act retroactive to cover offenses committed before the establishment 
of the PRC, and Article 16 adopted the traditional principle of anal- 
ogy: “Persons who have committed other crimes for counterrevolu- 
tionary purposes that are not specified in this Statute are subject to 
the punishment applicable to the crimes which most closely resemble 
those specified in this Statute.” Additionally, the 1951 Provisional 
Regulations for the Preservation of State Secrets further expanded 





17°Td. at 218. 

'1Statute on Penalties for Corruption in the Chinese People’s Republic, Apr. 21, 
1952, in Blaustein, supra note 168, at 227. 

172Statute on Punishment for Counterrevoluti y Activity, Feb. 20, 1951, in Blau- 
stein, supra note 168, at 215 [hereinafter PRC Statute on Counterrevoluti ies). 
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the scope of counterrevolutionary offenses by adopting sweeping and 
vague definitions of what constitutes state secrets, to include almost 
anything not publicly released, as well as the catchall phrase “other 
state affairs that must be kept secret.”'”* In nationwide mass cam- 
paigns, such as the Land Reform and Suppression of Counterrevo- 
lutionaries movements, military tribunals and ad hoc people’s 
tribunals'™* conducted mass trials and condemned millions to death 
or long-term “reform through labor.”*”° Mao called for stern measures 
to be taken against counterrevolutionaries, to include abrogation of 
the traditional practice of “suspending a [death] sentence for two 
years.”!” For those “counterrevolutionaries” purged from the Party, 
Government, and PLA, however, a more lenient line was adopted: 


[Generally it is necessary to exercise the principle of im- 
posing the capital punishment on 10—20 percent of them and 
adopt the policy of passing the death sentence on the rest, 
then placing them on probation with forced labor, and watch- 
ing over the consequences. In this way, we will be able to 
gain the sympathy of society, avoid mistakes on our part in 
regard to this problem, and split up and disintegrate our 
enemies. This will be advantageous in utterly destroying the 
counterrevolutionary force, and preserve a big labor force, 
which will be beneficial to national production and construc- 
tion.'77 


The military tribunals often administered civilian as well as mil- 
itary cases during this period. In June 1950, the Military Tribunal 


‘ 





173Provisional Regulations for the Preservation of State Secrets, June 8, 1951, in 2 
China L. Rep. 274-78, art. 2 (1983). 

174 See generally Organization Regulations of People’s Tribunals, translated in Cur- 
rent Background (Hong Kong: U.S. Consulate General), No. 151, Jan. 10, 1952. 

178Mao admitted that 800,000 “enemies of the people” had been “liquidated” up to 
1954 in the unedited version of his 1957 speech “On the Correct Handling of Contra- 
dictions Among the People.” Cohen, supra note 9, at 10 n.17. A French authority has 
estimated that five million Chinese were executed between 1949 and 1952. Guillermaz, 
supra note 82, at 24 n.8. The Nationalist Chinese claim the 1949-1952 toll was 19.3 
million killed. Ministry of Justice Investigation Bureau, 2 The Charts of the Existing 
Conditions of the Chinese Communists 34 (1972). In June 1957, Premier Chou En-lai 
reported to the National People’s Congress that 16.8% of counterrevoluti ies tried 
had been sentenced to death and 42.3% had been sentenced to reform through labor, 
with the remainder receiving administrative punishments. Amnesty International, 
Political Imprisonment in the People’s Republic of China 29 (1978). 

'76Mao, Comments on the Work of Suppressing and Liquidating Counterrevolution- 
aries, June 15, 1951, in Miscellany of Mao Tse-tung Thought (1949-1968) pt. 1, at 6, 
8 (Joint Publications Research Service [J.P.R.S.] No. 61269-1, Feb. 20, 1974). 

177Resolutions of Third National Conference on Public Security, May 15, 1951, in 
id. at 9, 10. 
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of the Peking Municipal Military Control Committee announced sev- 
eral death sentences in espionage and robbery cases.’ As late as 
August 1951, the same Military Tribunal announced the decision of 
418 cases concerning counterrevulutionary offenses.'”® Military ju- 
risdiction over civilians accused of counterrevolutionary activity was 
limited by the 1951 statute on counterrevolutionaries to those periods 
when military control committees were functioning.'®° It should also 
be noted that the 1951 statute does not intermingle civilian offenses 
with strictly military offenses, as did the 1934 CSR statute on coun- 
terrevolutionaries. Thus the military and civilian legal systems were 
clearly separate by this time, even though provision was made for 
extending military jurisdiction over civilians during times of crisis. 


The operation of military tribunals in trying civilians under the 
1951 Statute on Punishing Counterrevolutionaries is illustrated by 
an espionage case decided 17 August 1951 by the military court of 
the Peking Military Control Committee.'*' Lo Jui-ching, Procurator 
General of the Peking Municipal Peoples Procurator’s office, charged 
seven defendants of various nationalities with “conspiracy to armed 
assault, concealing arms and ammunition, and spying out secrets of 
the Chinese State.,” under the direction of the United States.'*? There 
was no provision for defense, and the defendants were not represented 
by defense counsel. The Public Security Bureau had already inves- 
tigated and “proved with conclusive evidence” the guilt of the accused. 
Typically, all the defendants confessed their guilt. The military court 
found all the defendants guilty of violating various articles of the 
Statute on Punishment for Counterrevolutionary Activity. In accord- 
ance with Article 18 of the statute, the court applied the statute 
retroactively, as all of the crimes were committed before the statute 
was enacted on 20 February 1951. Indeed, five of the seven defendants 
had been in custody since 26 September 1950. The court was careful 
to cite Article 20 of the statute as the legal basis for its jurisdiction 
over the civilian defendants, as the period of military control had not 





‘78 Jen-min Jih-pao (People’s Daily), June 3, 1950, cited in T. Hsia, Guide to Selected 
Legal Sources of Mainland China 12 (1967). 

78 Jen-min Jih-pao, Aug. 25, 1951, cited in L. Gudoshnikov, Legal Organs of the 
People’s Republic of China (Moscow 1957), translated in Joint Publications Research 
Service No. 1698, at 79. 

1°PRC Statute on Counterrevoluti ies, supra note 172, art. 20: “The affairs of 
persons who have committed crimes specified in this Statute while military admin- 
istrative committees are functioning are subject to consideration by military tribunals 
set up by the headquarters of military districts, military edministrative committees, 
or organizations combatting banditry.” 

'*!The Trial and Conviction of U.S. Spies in Peking: Texts of the Indictment and 
Verdict, People’s China (Supplement), Sept. 1, 1951. 

827d. at 3. 
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yet ended in Peking.'** Two of the defendants were sentenced to death, 
and the others to terms of imprisonment ranging from five years to 
life. Evidently no appeal was allowed, as the two death sentences 
were executed on the day the verdict was pronounced.'** 


B. “CONSTITUTIONAL” PERIOD (1954-1965) 


During the early years of the Constitutional period, there was a 
clear ascendancy of the more formalized “jural” model of justice over 
the informal “societal” model that had prevailed during the period of 
consolidation. The Constitution’® promulgated on 20 September 1954 
reflected a new effort to achieve a regularized and institutionalized 
system. Like the 1936 Constitution of the USSR,'** the PRC Consti- 
tution promised that courts would be independent and subject only 
to the law (Article 78), and that all citizens were “equal before the 
law” (Article 85). Citizenship, however, was not universal: “The state 
deprives feudal landlords and bureaucrat-capitalists of political rights 
for a specific period of time according to law” (Article 19). Neverthe- 
less, the legal system was regularized to such an extent that a preem- 
inent Chinese legal text could declare: “Judicial organs can only im- 
pose punishment on the basis of the law and in accordance with the 
seriousness and size of the crimes and the attitude and behavior of 


the criminal. It is not permissible to handle matters not in accordance 
with the law.”!®’ 


The military was also regularized under the 1954 Constitution. The 
armed forces of the CCP, having achieved the seizure of national 
power from the Kuomintang, and having learned from the experiences 
of the Korean war, now assumed the role of a national force. The 
state, rather than the Party, was now to control the armed forces, 
with the PRC chairman as commander in chief (Article 42). A regular 
officer corps’** and a system of national conscription’®® were also 
introduced. 





183 See supra note 180. 

®40).S. Spy Ring Smashed in Peking, People’s China, Sept. 1, 1951, at 25, 27. 

85 Constitution of the People’s Republic of China, Sept. 20, 1954, in Blaustein, supra 
note 168, at 1-33 [hereinafter Constitution (1954)). 

186 Constitution (Fundamental Law) of the Union of Soviet Socialist Republics, 1936, 
arts. 112, 123, in The Soviet Legal System 61-79 (W. Butler comp. 1978). See generally 
Cohen, China’s Changing Constitution, 1 Nw. J. Int'l L. & Bus. 57 (1979). 

®7Lectures, supra note 65, at 189. 

188 See generally Regulations on Active Service of CPLA Officers, Feb. 8, 1955, trans- 
lated in Current Background No. 312, Feb. 15, 1955. 

189 See generally Military Service Law, July 30, 1955, translated in Current Back- 
ground No. 344, Aug. 8, 1955, at 4-11. A new version of the Military Service Law was 
enacted May 31, 1984, translated in Foreign Broadcast Information Service, June 6, 
1984, at K1. 
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A separate formal system of military courts was established by the 
1954 Constitution and the organic laws enacted under its authority. 
Besides establishing a Supreme People’s Court and local people’s courts, 
the Constitution provided for military courts as part of a system of 
“special courts” (Article 73). The Organic Law of the People’s Courts,'” 
adopted one day after the Constitution was proclaimed, specified the 
establishment of military courts as one of the special courts (Article 
26). Military procuracies were also authorized under the provision 
for special people’s procuracies of the Organic Law of the People’s 
Procuratorates.'®! While both statutes specified that the organization 
of military courts and procuracies would be prescribed separately by 
the National People’s Congress,'®” no such acts have been published 
in the official “Collection of Laws and Regulations of the People’s 
Republic of China.”’®* If enacted, these organizational regulations 
probably were classified under the broad 1951 Regulation for the 
Preservation of State Secrets. 


Military courts and procuracies were established at all levels in 
September 1954.’ Their function during this period was described 
in a later New China News Agency report: 


Under the leadership of party committees and political or- 
gans at various levels, the military legal organs cooperated 
with and exercised a check-and-balance with the security 
department, enforced and protected the law, dealt effective 
blows to sabotage activities of class enemies at home and 
abroad, protected the legitimate rights and interests of all 
PLA commanders and fighters, and purified the PLA ranks. 
They played a role in strengthening the army and insuring 
the successful execution of battle plans and various tasks.’** 


The highest organ of military law was the Military Division of the 
Supreme Peoples’ Court. The Military Division had a status equal to 
the Court’s three general divisions (two criminal and one civil). 
The chief judge of the Military Division was concurrently a member 
of the judicial committee of the Supreme People’s Court.’® 





19° Organic Law of the People’s Courts of the PRC, Sept. 21, 1954, in Blaustein, supra 
note 168, at 131. 

191 Organic Law of the People’s Procuratorates of the PRC, Sept. 21, 1954, in Blau- 
stein, supra note 168, at 144. 

1®2Organic Law of the People’s Courts, art. 27; Organic Law of the People’s Procur- 
atorates, art. 1. 

188T. Hsia, supra note 178, at 12. 

***New China News Agency, PLA Revives Military Courts, Procuratorates, Dec. 6, 
1976, translated in F.B.L.S., Dec. 8, 1978, at E21. 

198 Td. 

%6T. Hsia, supra note 178, at 12. 


an. 


38 





1988] COMMUNIST CHINA 


Military courts were organized in each of the country’s eleven Mil- 
itary Regions and at the Military Provincial District level.®* The 
military courts tried cases involving “contradictions between our- 
selves and the enemy or criminal elements who violate criminal law.”!” 
A functionally specialized class of judge advocate officers to carry out 
legal duties was provided in the Regulations on the Service of Offi- 
cers.?0° 


In the absence of a unified PRC criminal code or a military criminal 
code, the military courts initially applied a series of separate regu- 
lations such as the “PLA Provisional Military Regulation for Eastern 
China” or the “Provisional military law and discipline of the 9th corps 
of the Chinese People’s Volunteers in time of war.””°' PRC statutes 
governing specific crimes were also applied.”°” In 1963, a unified mil- 
itary discipline regulation was issued, followed by an internal admin- 
istration regulation in 1964.7 As there was no known military pro- 
cedural code or guide equivalent to the U.S. Manual for Courts-Martial, 
the military courts generally followed principles and procedures sim- 
ilar to those of the civilian court system.” 


The operation of the higher military courts during this period is 
illustrated by two related espionage cases decided by the Military 
Tribunal of the Supreme People’s Court on 23 September 1954.” The 
Tribunal was composed of Chief Judge Chia Chien and Judges Chu 
Yao-tang and Chang Hsiang-chien. 


In the first case, the Military Procurator of the Supreme People’s 
Procuratorate filed charges of espionage against eleven U.S. airmen 
(ranging in rank from Colonel to Corporal) whose B-29 had been shot 
down over China near North Korea on 12 January 1953. Significantly, 
no mention is made of the defendants’ making the customary admis- 
sions of guilt, although two of the accused apparently revealed some 
incriminating information. Nevertheless, all were found guilty of es- 
pionage and reconnaissance activity, as well as attempting to “re- 
supply and maintain liaison with other U.S. special agents,” in vio- 





18 Yang, Organization of Military Regions and Power Seizure, Chinese Communist 
Affairs, Oct. 1967, at 48. 

*8°Code of Military Discipline of the Chinese People’s Liberation Army, Nov. 25, 
1975, art. 3, translated in Issues & Studies, Oct. 1976, at 89, 90 [hereinafter PLA 
Discipline Regulation (1975)]. 

2 Regulations on Active Service of CPLA Officers, supra note 188, art. 4. 

©! Military Court of the Anhui Provincial Military District, supra note 167, at O1. 

202 See supra text accompanying notes 171-72. 

2°3T'wo Documents From the CCP CC Military Commission, Issues & Studies, Oct. 
1976, at 88 (editor’s note). 

2 Handbook on the Chinese Armed Forces 5-28 (U.S. Defense Intelligence Agency 
1976). 

206 Judgment on U.S. Espionage Cases, People’s China (Supplement), Dec. 16, 1954. 
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lation of Articles 6, 11, and 16 of the Statute on Punishing 
Counterrevolutionaries. The U.S. wing commander was sentenced to 
10 years’ imprisonment; the operations officer received a “lightened” 
sentence of eight years since he had “shown repentance” during the 
investigations and trial. The pilot was sentenced to six years’ im- 
prisonment, and the crew members were given “mitigated sentences” 
of five or four years because they did not bear the “main responsi- 
bility.” 

In the second case, two U.S. civilians and nine Chinese nationals 
(“former military officers of the Chiang Kai-shek gang”) were accused 
of espionage and, on the part of the Chinese, high treason. The in- 
dictment alleged that the nine Chinese defendants had been para- 
chuted into China in July, September, and October 1952. The two 
American were captured when their plane was shot down on 29 No- 
vember, in an attempt to contact and resupply the nine Chinese de- 
fendants. In accordance with the traditional Chinese practice of 
confession, all the defendants “admitted the crimes committed by 
them.” Under articles 3, 6, 7, 11, 14 and 16 of the Statute on Punishing 
Counterrevolutionaries, the two Americans were sentenced to terms 
of life and twenty years’ imprisonment, respectively. Four of the Chinese 
defendants were sentenced to death. Another four were “given lighter 
sentences” of life imprisonment because they had “shown repentance 
during the trial.” One defendant, having “shown true repentance 
during the trial,” was given a “mitigated sentence” of fifteen years’ 
imprisonment. 


These two cases reflect the institutionalization and regularization 
of the military court system achieved during the Constitutional pe- 
riod. In contrast with the previously-considered 1951 espionage case 
decided by the Military Tribunal of the Peking Military Control Com- 
mittee,” the 1954 cases were heard at the highest level of a fully 
established system of military courts. While the 1951 case had been 
prosecuted by the Peking Municipal Procuratorate, the state was 
represented in the 1954 cases by the Military Procurator of the Su- 
preme People’s Procuratorate. Significantly, defense counsel were ap- 
pointed to represent the defendants in the 1954 cases; no defense 
counsel had been provided in the 1951 case.”°’ Nevertheless, the Mil- 
itary Tribunal of the Supreme People’s Court never addressed the 
source of its jurisdiction over the defendants in the 1954 case, none 
of whom were members of the PLA. The 1951 case had cited as its 
seurce of jurisdiction Article 20 of the statute on punishing counter- 





206 See supra text accompanying notes 181-84. 
2°7 Article 76 of the 1954 Constitution guaranteed an accused the right to defense. 
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revolutionaries, which permitted civilians to be tried by military tri- 
bunals while military control committees were administering the civil 
government. As military administration was no longer in effect in 
1954, the jurisdictional basis for these cases is unclear. 


Even as the 1954 cases demonstrate the modernization and regu- 
larization of the military court system, they also reveal several char- 
acteristic features retained from the traditional Chinese and early 
Communist judicial systems. First, the traditional penchant for pro- 
curing confessions is evident. The related traditional practice of grant- 
ing leniency for repentance shown after confession is also retained.”°* 
Finally, the court applied the traditional principle of analogy by citing 
the analogy article of the Statute on Punishing Counterrevolution- 
aries as one of the bases for its judgment.” 


Cases of lesser gravity involving breaches of military discipline or 
minor criminal offenses were generally handled administratively within 
local military units. Reflecting the dominant role of the Communist 
Party in military affairs, the administration of military discipline 
was a joint responsibility of the commander and the unit political 
commissar. Party committees, supervised by the commissar, are or- 
ganized at each level of the PLA “to serve as the nucleus of unified 
leadership and solidarity in the Army units. . . . All important issues 
... must be referred to the Party committees for discussion and de- 
cision.” The commander and the commissar are both “the leading 
officers of the Army units, jointly responsible for the Army’s work.”??° 
The commissars have authority over prevention of desertion or der- 
eliction of duty, investigation and complaints, discipline, and the han- 
dling of prisoners of war.”"* 





2°6This practice is codified in Article 14 of the Statute on Punishing Counterrevo- 
lutionaries: Persons who have committed crimes specified in this Statute may be treated 
leniently, their punishment may be mitigated or may be completely exempted from 
punishment if one of the following circumstances obtains: “(1) They voluntarily appear 
before the people’s government; admit their guilt, and sincerely repent of their crimes; 
(2) Before the discovery or investigation of a crime or after it they frankly confess to 
what they have done and are sincerely repentant and by their selfless work atone for 
the crime.” 

209 See supra text accompanying note 172. 

210 Regulations on PLA Political Work, 1963, 1.3, quoted in H. Jencks, From Muskets 
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217d. at 240. Political Commissars regularly received instructions on how to ad- 
minister discipline in their units. Commissars at the regimental level received a weekly 
“Bulletin of Activities” from the PLA General Political Department, classified “secret.” 
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manders. Translated in The Politics of the Chinese Red Army: A Translation of the 
Bulletin of Activities of the P.L.A. 356-59 (J. Cheng ed. 1966). 
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C. CULTURAL REVOLUTION PERIOD 
(1966-1976) 


The regularization of the military legal system, as well as its clear 
differentiation from the civilian system, virtually disappeared during 
the Cultural Revolution. Once again, as had been the case during the 
earlier civil war periods, military jurisdiction was extended to include 
the civilian sector during this new time of crisis. 


The ascendancy of the jural model during the Constitutional Period 
was short-lived. Even before the Cultural Revolution was launched, 
the process of regularization of the legal system had given way to a 
rising tide of radicalism. The preeminence of law proclaimed in the 
1954 Constitution and the 1954 Lectures on Criminal Law was 
superseded by a more Maoist doctrine explained in an article written 
by the Department of Law of the People’s University of China: “Every 
aspect of our legal work must be placed under the absolute leadership 
of the Communist Party,” whose policy “is not only the basis of law 
making, it is also the basis of law execution.”*’* The legal system 
must “combine principle with flexibility” so as to be responsive to 
“the permanent revolution in society.”*** Flexibility would also be 
better served by less precision in the laws: “Some people think that 
the more detailed the law, the better it is. This is an impractical 
idea.”?"4 


Mao Tse-tung launched the Cultural Revolution in 1966, in an 
attempt to regain political dominance and impose Maoist norms on 
society. Hordes of youthful Red Guards zealously attacked the exist- 
ing state and party power structure under the slogan of “continuing 
revolution.” Tremendous disruption resulted; hundreds of thousands 
were persecuted, and many were killed.?"® 


The formal legal system was a particular target of the Maoists. On 





*12 Political and Legal Work Research Group, Department of Law, People’s University 
of China, Several Problems Relating to the Legal System of the Chinese People’s De- 
mocracy, Cheng-fa Yen-chiu (Political and Judicial Study), Apr. 1959, at 3-8, translated 
in A. Rickett, supra note 169, at 9, 12. 

2137d. at 10, 11. 

2147d. at 11. 

21° According to the indictment of the trial of the Gang of Four (Nov. 1980—Jan. 
1981), a total of 729,511 people (including over 80,000 PLA members) were allegedly 
framed and persecuted in the years 1966-1976, of whom more than 34,800 (including 
1,169 PLA members) were persecuted to death. A Great Trial in Chinese History 20- 
21, 173-184 (1981). Agence France-Press estimated that 400,000 to 800,000 were killed 
from 1966 to 1969. Butterfield, supra note 82, at 348-49. The Nationalist Chinese claim 
two million were killed from 1966 to 1970. Ministry of Justice Investigation Bureau, 
supra note 175, at 34. 
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31 January 1967 the People’s Daily printed an editorial entitled “In 
Praise of Lawlessness,”*"* calling for the complete destruction of the 
“bourgeois” law so that a more “proletarian” law could be established. 
The Red Guards denounced the 1954 organic laws of the courts and 
procuracies and the entire structure of “legal procedure, judicial pro- 
ceedings, etc.” as “feudal, capitalist, and revisionist.”*’” The concepts 
of “everyone is equal before the law,” “presumption of innocence,” 
and representation by defense counsel were condemned.”"* Indepen- 
dent administration of justice was termed a “poisonous weed.”??® 
Quoting Mao as instructing, “Depend on the rule of man, not the rule 
of law,” the Red Guards proclaimed that “our carrying out work ac- 
cording to Chairman Mao’s instruction is the highest criterion in the 
execution of law.”””° Following Mao’s 1967 instruction to “smash Kung- 
chien-fa” (police procuracy and courts),?”! the courts and public se- 
curity organs were severely disrupted, and the procuracy was ebol- 
ished entirely.?7? 


Mao’s ally, Lin Piao, head of the PLA, soon ordered the army into 
the conflict to support the Maoist faction. The CCP Central Committee 
decision “On Resolute Support for the Revolutionary Masses of the 
Left,” announced 23 January 1967, implemented Mao’s orders that 
“(t]he PLA should actively support the revolutionary leftists.”*”* It 


called upon the PLA to lend “active support” to the Maoist faction 
and, if necessary, “send out troops to support them positively.” Op- 
ponents were branded as counterrevolutionaries, who were to be “res- 
olutely suppressed.” If they resisted, “the army should strike back 
with force.” Implementing instructions issued by the Military Com- 
mission of the Central Committee on 28 January purported to set 





216 Translated in Survey of China Mainland Press [SCMP] (Hong Kong: U.S. Con- 
sulate General), No. 3879, Feb. 14, 1967, at 13. 

217Completely Smash the Feudal, Capitalist and Revisionist Legal Systems, Survey 
of China Mainland Magazines [SCMM] (Hong Kong: U.S. Consulate General), No. 625, 
Sept. 3, 1968, at 23. 

187d. at 24, 25. 

219Td. at 27. The provision for judicial independence in Art. 78 of the 1954 Consti- 
tution was omitted from the Maoists’ 1975 Constitution. 

220Td. at 23, 24. The Maoists called for a strict class interpretation of law: “Law is 
one of the weapons used to curb the sabotage activities of the class enemies, and is 
strong in class character. The mastery of law by the proletariat is for the purpose of 
defending its state power. Because of this, law must be commanded by the Party like 
the gun, and can never be allowed to dominate the Party. Jd. at 28. 

221 Quoted in Leng, supra note 11, at 359. 

222T. Hsia and K. Haun, The Re-Emergence of the Procuratorial System in the 
People’s Republic of China, 20-27 (Library of Congress Far Eastern Law Division, 
1978). 

223 Decision of the Chinese Communist Party Central Committee on Resolute Support 
for the Revolutionary Masses of the Left, Jan. 23, 1967, Current Background No. 852, 
May 6, 1968, at 49. 
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guidelines for PLA “support the left” activities.2** The PLA would 
take “resolute measures of dictatorship against conclusively proven” 
rightists and counterrevolutionaries. Within the PLA, however, the 
struggle would be tempered: “Handling of contradictions among the 
people in the same way as dealing with the enemy is not permitted.” 
Arrest of PLA members without orders was forbidden, as was corporal 
punishment. 


In this time of crisis, as was the case during the period when the 
PRC was established and consolidated, military control committees 
were created to exercise direct military administrative and legal con- 
trol throughout China. The 11 February 1967 proclamation announc- 
ing the establishment of the Peking Municipal Military Control Com- 
mittee stated that “criminal acts supported by iron-clad evidence shall 
be dealt with by the Military Control Committee according to law.”?”° 
Within a fortnight the Peking military control committee announced 
the banning of certain factions and the arrest of their leaders.?”° On 
16 February 1968, Vice-Premier Hsieh Fu-chih introduced a five-man 
military control committee for the Supreme Court and announced: 
“The Center has decided to impose military control on all organs of 
dictatorship.”*?’ Similar supervisory “three-way alliances” of revo- 
lutionary cadres and the masses, led by PLA members, were also to 
be imposed on the Supreme People’s Procuratorate and “practically 
all government organs and agencies.” Military control over Kung- 
chien-fa was subsequently established throughout most of China. The 
PLA was authorized to dispatch “Central Support-the-Left Units” to 
“take up posts in every military region and provincial military district 
to carry out the task of supporting the left.”** The PLA was granted 
authority to “pursue and arrest” opponents and “charge them and 
punish them according to law.”?”° 





224 Order of the Military Commission of the Central Committee, Jan. 28, 1967, Cur- 
rent Background No. 852, May 6, 1968, at 54. 

225 Proclamation of the PRC Ministry of Public Security and the PLA Peking Garrison 
Headquarters, Feb. 11, 1967, Current Background No. 852, May 6, 1968, at 67. 

226Bulletin of the PLA Military Control Commission of the Peking Municipal Public 
Security Bureau, Feb. 25, 1967, in Chinese L. & Gov't, Fall/Winter 1971-72, at 328. 

227Vice Premier Hsieh Fu-chih’s Talk at the Supreme People’s Court, Feb. 16, 1967, 
Survey of China Mainland Press No. 4157, 1968, at 4. Several of the Supreme Court 
members were subsequently persecuted and expelled from the CCP. L. Tao, Criminal 
Justice in Communist China (pt. 2), Issues & Studies, July 1977, at 19, 48. In 1969, 
the court members were “sent down” to work in the fields of Hubei province. They 
were not allowed to return to Peking until after 1973. J. Tao, La Cour Populaire 
Supreme de la Republique Populaire de Chine, 37 Revue Internationale de Droit Com- 
pare 107, 111 (1985). 

228Some Directives Concerning the Dispatching of the “Central Support-the-Left” 
Units in All Military Regions and Provincial Military Districts, June 10, 1968, in 
Chinese L. & Gov't, Fall/Winter 1971-72, at 330, 332. 

229°The July 23 [1969] Proclamation, in Chinese L. & Gov't, Fall/Winter 1970-71, at 
269, 271. 
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Virtually all state institutions were placed under the direct control 
of the CCP. The 1973 Party Constitution proclaimed that state organs, 
the PLA and militia, labor unions, and social organizations “must all 
accept the centralized leadership of the Party.”**° This situation of 
direct Party control was reflected in the new state constitution adopted 
by the Maoists in 1975. Calling the CCP “the core of leadership of 
the whole Chinese people,” the new constitution declared that the 
PLA and militia were “led by the Communist Party of China” and 
that “the Chairman of the Central Committee of the Communist Party 
of China commands the country’s armed forces.”*** 


While the courts were not formally abolished during the Cultural 
Revolution, they functioned only sparingly. More often, serious cases 
were handled by mass trials, “revolutionary committees,” or organs 
of the military control committees.”*” 


Despite the exigencies of an obviously chaotic situation, some in- 
ternal checks apparently were initially maintained within the legal 
system, even though much of it had come under military control. 
Honan radio announced in May 1968 that death sentences pronounced 
by the Chengchou City Military Control Committee had been re- 
viewed and approved by the Supreme People’s Court.”** Some sub- 


sequent cases, however, apparently were not reviewed. In March 1970 
the Kunmin Municipality Military Control Committee in Kunmin 
Province announced a number of sentences, including fifteen death 
sentences, which “were executed immediately,” evidently with no 
appeal or review allowed.?™ 


The complete triumph of the societal model of justice during the 
Cultural Revolution period is demonstrated in three representative 
court decisions of various military control committees.”* In a January 
1971 decision of a county military control committee in Yunnan Prov- 





239Constitution of the Communist Party of China, Aug. 28, 1973, art. 7, in The Tenth 
National Congress of the CCP (Documents) 61, 69 (1973). 

231 Constitution of the People’s Republic of China, Jan. 17, 1975, arts. 2, 15 [herein- 
after Constitution (1975)], in T. Hsia and K. Haun, The 1975 Revised Constitution of 
the People’s Republic of China, app. B (Library of Congress Far Eastern Law Division 
1975). See generally The New Constitution of Communist China (M. Lindsay ed. 1976). 

232Leng, supra note 11, at 360. 

233Chiu, The Judicial System Under the New PRC Constitution, in Lindsay, supra 
note 231, at 89 n.87. 

234Hsia, The Tenth Party Congress and the Future Development of Law in China, in 
House Comm. on Foreign Affairs, Oil and Asian Rivals, Sino-Soviet Conflict—Japan 
and the Oil Crisis, Hearings before Subcomm. on Asian and Pacific Affairs, 93d Cong., 
1st & 2d Sess. 379, 404 (1973-74). 

235A number of military control committee sentencing documents are analyzed in 
Chiu, Criminal Punishment in Mainland China: A Study of Some Yunnan Province 
Documents, 68 J. of Crim. L. & Criminology 374 (1977), and in Edwards, Reflections 
on Crime and Punishment in China, With Appended Sentencing Documents, 16 Colum. 
J. Transnat’l L. 45 (1977). 
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ince,”** four local defendants were sentenced: an “American imperi- 
alist spy” and an “American and Chiang spy” were each sentenced 
to twenty years’ imprisonment; one “counterrevolutionary” of “land- 
lord family background” was sentenced to ten years, “in accordance 
with the party policy of ‘dealing leniently with those who confess and 
severely with those who resist’”; and a “current counterrevolution- 
ary” of “landlord family background” who, “although she was criti- 
cized and educated by the masses several times, . . . still refused to 
repent and reform herself,” was sentenced “to be placed under control 
for five years.”*°’ The tribunal utilized the sentencing notice as an 
opportunity to educate the masses: 


We severely warn a handful of class enemies: you have al- 
ready fallen into the vast expanses of the ocean of people’s 
war. Your only way out is to turn yourselves in and confess 
your crime. If you put up a stubborn resistance, you will 
definitely be subjected to severe punishment by the iron fist 
of the dicta:orship of the proletariat.7** 


Twenty-two criminals were sentenced by the military control com- 
mittee of Szu-Mao region, Yunnan Province, on February 11, 1972.7°° 
Among the offenses punished were killing, burglary, and “undermin- 


ing a military marriage.”™*° Three “bandit Chiang spies” and two 
killers were sentenced by the military control committee of Meng- 
lien county in Yunnan Province on 8 August 1972. Three received 
twenty-year prison terms, while two received “lenient” sentences of 
five and fifteen years based on their confessions.”*" 


None of the three military control committee decisions cite any 





286Notice of the CPLA Military Control Committee (Section) of the Public Security 
Organ, the Procuratorial Organ, and the Court of Ching-hung County, Hsi-hsuan-pan- 
na Chou, Jan. 26, 1971, in Chiu, supra note 235, at 393, doc. 2 [hereinafter PLA MCC 
Notice, Jan. 26, 1971]. 

237 Control, the lowest criminal penalty imposed by the courts, is a form of supervised 
labor where the offender remains in society under surveillance. See the listing of 
informal, administrative, and criminal penalties in Amnesty International, supra note 
175, at 57, 58. 

238PLA MCC Notice, Jan. 26, 1971, supra note 236, at 394. 

23° Notice of the CPLA Military Control Committee of the Public Security Organs of 
the Szu-Mao Region of Yunnan Province, Feb. 11, 1972, in Edwards, supra note 235, 
at 97, doc. C. 

2° Adultery or cohabitation with the spouse of a PLA member has long been a 
criminal offense, although adultery per se is not. The violator here was sentenced to 
three years’ imprisonment, which is the maximum penalty for this offense under the 
subsequently-enacted Criminal Law of the People’s Republic of China, art. 181 (1979), 
translated in 73 J. Crim. L & Criminology 138 (1982). 

1 Notice of the CPLA Military Control Section of the Public Security Organs of 
Meng-lien County, Yunnan Province, Aug. 8, 1972, in Edwards, supra note 235, at 93, 
doc. B. 
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legal authority under which they operated, nor any laws or statutes 
applied to determine the various sentences, other than the phrases 
“according to law” and “in accordance with party policy.” Nor is any 
mention made of any defense of the accused. “Lenient treatment” was 
often given to those who confessed, and more severe treatment was 
threatened for “those who resist.” These policies would discourage an 
accused from attempting a defense or challenging any evidence pre- 
sented by the authorities. 


The formal military legal system was not spared by the Maoists’ 
attacks on Kung-chien-fa. The system of military courts and procur- 
acies was “dismantled” during the Cultural Revolution, and would 
not be officially revived until Octoher 1978.74? The administration of 
military justice was left to party organs. All disciplinary actions (as 
well as important questions of any kind)*** were required to be dis- 
cussed in and approved by the unit Party committees before being 
carried out by the commanders or political commissars.*“* Mao’s name 
and doctrines were widely incorporated into new editions of the mil- 
itary disciplinary and administrative regulations.° Mao’s doctrine 
of the class nature of justice was embodied in Article 3 of the 1975 
discipline regulations, in which leaders were admonished to apply 
Mao’s doctrine of contradictions to disciplinary cases: 


Strictly distinguish and correctly handle contradictions of 
two different natures and conscientiously grasp policies. As 
to mistakes in the nature of contradictions among the people, 
the guidelines of unite-criticize-unite, learn from past mis- 
takes to avoid future ones, and cure the illness to save the 
patient should be resolutely upheld. As to contradictions be- 
tween ourselves and the enemy or criminal elements who 
violate criminal law, disposition should be made according 
to law with reference to specifics of the case. 


According to Mao’s doctrine, even in the most serious cases (such as 
counterrevolution), offenders were to be more leniently treated if they 





*42New China News Agency, supra note 194, at E21. 

*43People’s Liberation Army Code of Interior Management, Nov. 25, 1975, art. 3 
(hereinafter PLA Internal Administration Regulation], translated in Issues & Studies, 
Oct. 1976, at 98. 

244PLA Discipline Regulation (1975), supra note 199, art. 4. 

245 See supra notes 199 & 243. For example, Article 3 of the Disciplinary Regulation 
declared: “Theories of Marxism, Leninism, and Mao Tse-tung Thought concerning 
dictatorship of the proletariat and Chairman Mao’s line of army-building are the 
guidelines for maintaining and consolidating the discipline of our army.” Similarly, 
Article 2 of the Internal Administration Regulation proclaimed: “Correctness of ide- 
ological and political line determines everything.” 

246 See supra text accompanying notes 66-69. 
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were members of favored classes such as the army or other govern- 
ment offices. Capital punishment was not to be employed for these 
offenders “not because they have done nothing to deserve death, but 
because killing them would bring no advantage, whereas sparing 
their lives would.””*” 


The PLA’s supervision over Kung-chien-fa gradually receded until 
“normalcy” was again restored in 1973. The extensive involvement 
of the PLA in the Chinese administrative and legal structure during 
the Cultural Revolution might seem, on its face, to be a violation of 
Mao’s oft-quoted dictum that “the Party commands the gun and the 
gun must never be allowed to command the Party.”*“* Closer exam- 
ination, however, reveals that this was not a putsch carried out by 
those espousing “the strictly military viewpoint,” but rather a mo- 
bilization of a political army, under the firm control of Mao’s party 

function, in furtherance of political goals. Premier Chou En-lai sought 
to refute a civilian versus military analysis of the Cultural Revolution 
by explaining to American journalist Edgar Snow that “we are all 
connected with the army, and the army connects all of us.”**® 


V. MILITARY LAW IN POST-MAO CHINA 


A. INTRODUCTION 


Since the death of Mao Tse-tung in September 1976 and the sub- 
sequent ouster of the “Gang of Four,””° China has entered a new era 
of reform and limited liberalization. One of the most notable devel- 
opments has been the commitment of the more pragmatic post-Mao 
leadership, led by Deng Xiaoping, to a stable legal order and a re- 
gularized system of justice. The new leadership has recognized the 
need for strengthened legal institutions to guard against such arbi- 
trary abuses as occurred during Mao’s Cultural Revolution (the blame 
for which has subsequently been shifted to “renegades”): “Having had 
enough of a decade of turmoil caused by Lin Biao and the Gang of 





*47Mao, On the Ten Great Relationships, Apr. 25, 1956, in Chairman Mao Talks to 
the People 61, 78 (S. Schram ed. 1974). Mao suggested that, rather than executing 
these offenders, they should undergo “labor reform, so that rubbish can be transformed 
into something useful. Besides, people’s heads are not like leeks. When you cut them 
off, they will not grow again. If you cut a head off wrongly, there is no way of rectifying 
the mistake even if you want to.” Jd. at 78. 

248 See supra note 75 and accompanying te 

*4°The New Republic, May 22, 1979, at 9, a in Chinese L. & Gov't, Winter 
1970-71, at 271. 

= Maoists led by Mao’s widow, Jiang Qing. See generally Symposium: The 
Trial of the “Gang of Four” and its Implication in China (J. Hsiung ed. U. Md. Sch. L. 
Occasional Papers/Reprints Series in Contemporary Asian Studies No. 3-1981 (40)). 
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Four, the people want law and order more than anything else. De- 
mocratization and legalization which the Chinese people have been 
yearning for are now gradually becoming a reality.””' 


In response to the lawlessness ot the Cultural Revolution, China 
has made considerable progress in restoring the respectability of the 
jural model of law, in stressing rule by law over rule by man, and in 
providing a degree of regularization and normalization to its restored 
legal system. 


In March 1978, a new state constitution was adopted that mitigated 
some of the more radical features of the 1975 version.” The new 
constitution revived the rights of the accused to a defense and to an 
open trial.”°* The procuracy was also restored.” 


In October 1978, Minister of Public Security Zhao Cangbi delivered 
a speech on strengthening the legal system in which he called for the 
enactment of a criminal code, a civil code, and numerous environ- 
mental and economic laws.”*° That minister Zhao was speaking with 
authority was evident from the December 1978 declaration of the 
CCP Central Committee: 


In order to safeguard people’s democracy, it is imperative to 
strengthen the socialist legal system so that democracy is 
systemized and written into law in such a way as to insure 
the stability, continuity and full authority of this democratic 
system and these laws. There must be laws for people to 
follow, these laws must be observed, their enforcement must 
be strict and lawbreakers must be dealt with. From now on 
legislative work should have an important place on the agenda 
of the National People’s Congress and its Standing Com- 
mittee. Procuratorial and judicial organizations must main- 
tain their independence as is appropriate; they must faith- 
fully abide by the laws, rules and regulations, serve the people’s 
interests, keep to the facts; guarantee the equality of all 





251 Pyblicizing the New Laws, Beijing Review, July 20, 1979, at 4. 

252Constitution of the People’s Republic of China, Mar. 5, 1978, in Documents of the 
First Session of the Fifth National People’s Congress of the People’s Republic of China 
125-72 (1978) (hereinafter Constitution (1978)]. One of the Maoist features remaining 
in the 1978 Constitution was the retention of the CCPCC Chairman as commander of 
the PLA (art. 19); added was a citizen’s duty to support the Party (art. 56). See generally 
Cohen, supra note 186, for a comparative analysis of the 1954, 1975, and 1$78 Con- 
stitutions. 

253 Constitution (1978), supra note 252, art. 41. 

541d. art. 43. See generally T. Hsia and K. Haun, supra note 222. 

255T. Hsia & K. Haun, Peking’s Minister of Public Security on Strengthening the 
Legal System 47-56 (Library of Congress Far Eastern Law Division 1979). 
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people before the people’s laws and deny anyone the privilege 
of being above the law.” 


The Party’s call was answered by the Fifth National People’s Con- 
gress. Numerous codes and laws were enacted beginning in 1979, to 
include the Criminal Law,”*’ the Criminal Procedure Law,”* and 
organic laws for the People’s Courts”®® and the People’s Procurato- 
rates.2© Under the new organic laws, the restored legal system re- 
viewed many of the verdicts decided during the Cultural Revolution; 
between 1977 and mid-1980 more than 2,800,000 “unjust verdicts” 
were reversed.”*! 


The renewed ascendancy of the jural model of law reached new 
heights with the enactment of China’s latest Constitution in Decem- 
ber 1982.?®? An attempt to institutionalize the rule of law is apparent 
in Article 5, which proclaims that “(a)ll state organs, the armed forces, 
all political parties and public organizations and all enterprises and 
undertakings must abide by the Constitution and the law.” For the 
first time, legal restrictions are placed upon the Communist Party. 
The direct command of the PLA is removed from the CCPCC, at least 
formally, and vested in the newly established state Central Military 
Commission (Article 93). 


The new Constitution proclaims that all citizens “are equal before 
the law” (Article 33). Unlike the 1954 version, the 1982 Constitution 
defines a “citizen” as anyone “holding the nationality of” the PRC. 
Disfavored classes need no longer be excluded from citizenship be- 
cause, according to the preamble, they “have been eliminated in our 
country.” “However,” it warns, “class struggle will continue to exist 
within certain limits for a long time to come.” The new Constitution 
does not continue the 1978 Constitution’s citizens’ duty to support 





256 Communique of the Third Plenary Session of the 11th Central Committee of the 
Communist Party of China, Peking Review, Dec. 29, 1978, at 14. 

?57The Criminal Law of the People’s Republic of China, July 1, 1979, translated in 
73 J. Crim. L. & Criminology 138 (1982) [hereinafter Criminal Law]. 

*5°The Criminal Procedure Law of the People’s Republic of China, July 1, 1979, 
translated in 73 J. Crim. L. & Criminology 171 (1982) [hereinafter Criminal Procedure 
Law]. 

25°The Law on the Organization of the People’s Courts of the People’s Republic of 
China, translated in The Criminal Procedure Code of the PRC and Related Documents 
84 (C. Kim ed. 1985). 

2©°The Law on the Organization of the People’s Procuratorates of the People’s Re- 
public of China, translated in Kim, supra note 259, at 96. 

61S. Leng & H. Chiu, Criminal Justice in Post-Mao China 40 (1985). 

262Constitution of the People’s Republic of China, Dec. 4, 1982, translated in Beijing 
Review, Dec. 27, 1982, at 10-29 [hereinafter Constitution (1982)]. See generally Chiu, 
The 1982 Chinese Constitution and the Rule of Law, 11 Rev. Socialist L. 143 (1985). 
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the leadership of the CCP.” Nevertheless, CCP control is confirmed 
by the continued adherence to the “Four Basic Principles” delineated 
by Deng Xiaoping in March 1979 as the basis of China’s new “socialist 
legality”:?* (1) the leadership of the CCP; (2) the guidance of Marx- 
ism-Leninism-Mao Tse-tung thought; (3) adherence to the people’s 
democratic dictatorship (i.e. the dictatorship of the proletariat); and 
(4) following the socialist road.” Under the tutelage of these prin- 
ciples, China’s socialist legal system continues to amount to the policy 
of the CCP transformed and solidified into legal form, although its 
operation is generally more reasonable and predictable than in the 
past. 

The restoration of the formal military legal system began on 20 
October 1978 with the announcement that, “in accordance with the 
PRC Constitution,” the PLA military courts were officially revived.” 
The restoration was hailed as “an important organizational measure 
for strengthening our army’s legal system and is of tremendous sig- 
nificance for grasping the key link in running the army well and 
fulfilling the general task for the new period.” As part of the general 
national campaign for strengthening the legal system, the military 
political and legal organs would be “reviving and perfecting legal 
procedures in order to effectively protect socialist democracy and the 
legitimate rights and interests of cadres and fighters throughout the 
army, and to deal blows to sabotage activities of class enemies and 
criminals.” Lin Biao and the Gang of Four were assigned the blame 
for having “disintegrated” the military’s Kung-chien-fa during the 
Cultural Revolution, which had “gravely undermined the legal sys- 
tem of our army.” The new military legal system would, it was prorm- 
ised, reinvestigate cases decided during the Cultural Revolution in 
order to quickly reverse injustices.”**’ The restoration of military 
judicial organs at local levels,?® as well as representative military 
court cases,2© were soon publicly announced. 


The military procuracy officially resumed operations on 25 January 
1979.?”° A conference of chief military procurators from various PLA 





263 See supra note 252. 

264S. Leng & H. Chiu, supra note 261, at 53. 

265Constitution (1982), supra note 262, at 11, Preamble. 

266New China News Agency, supra note 194, at E21-22. 

267 1d. at E22. 

268 Shanghai City Service, Shanghai Military Courts Restored, Feb. 25, 1980, trans- 
lated in Foreign Broadcast Information Service, Feb. 29, 1980, at 04. 

26° Peking Domestic Service, Open PLA Military Court Sentences Army Cadres, Dec. 
7, 1978, translated in Foreign Broadcast Information Service, Dec. 8, 1978, at E22—23. 

270Beijing Domestic Service, PLA Military Procuratorate Reestablished, Holds First 
Conference, Mar. 20, 1979, translated in Foreign Broadcast Information Service, Mar. 
21, 1979, at L20-21. 
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units met from 26 February to 2 March 1979 for training and study 
of relevant procuratorial documents, to include the newly-issued state 
arrest and detention act.?” Huan Yukun, deputy director of the PLA 
General Political Department, admonished the conferees to “become 
dauntless prosecutors who have no fear of dying in the course of their 
duties.”*"? 


One of the greatest difficulties to be overcome in the restoration of 
the legal system was a critical shortage of trained lawyers and legal 
workers. The president of the Supreme People’s Court announced at 
the National Conference of Presidents of Higher People’s Courts and 
Military Tribunals in July 1979 that all legal workers above the level 
of assistant judge would be required to complete a training course 
within three years.?”* 

Besides those trained for military legal work, thousands of PLA 
personnel were subsequently trained and transferred to civilian legal 
positions. This enabled the rapidly-expanding system to be staffed 
with reliable personnel of “good ideology and working style.”?”* 


Two-month courses soon began at national and local levels to train 
civilian and army political and judicial workers for the campaign to 


publicize the new legal system and its relation to “democracy and the 
four modernizations.”*”° Political and legal cadres from local PLA 





271Jd. For text of the Arrest and Detention Act of the PRC, Feb. 23, 1979, see S. 
Leng & H. Chiu, supra note 261, at 187, doc. 3. 

272Beijing Domestic Service, supra note 270, at L21. That military procurators and 
other legal workers continue to require encouragement to carry out their duties despite 
corruption and arbitrary superiors is evident from an article concerning military law 
enforcement during the Western Han Dynasty, published in Guangming Ribao on Nov. 
7, 1984, at 3. Apparently a parable to be applied currently, the article praises the 
ancient incorruptible military law executioner Hu Jian for enforcing the law strictly, 
alertly, and calmly, “without deferring to the high and mighty.” Hu executed a corrupt 
Imperial inspector under military law, although the inspector was a civilian. The 
Emperor excused this by decreeing that, as the violations of the law occurred in an 
army camp, military law was applicable. The moral of the parable appears to lie in 
Hu’s written memorial to the throne: “It is said that military law is indispensible in 
the Army because it aims at building the power and prestige of the Army so that all 
Army officers and fighters may be in awe of it, and that punishment of those evildoers 
who have undermined the Army will inspire the Army.” Liao Zhi, Hu Jian Enforced 
the Law Without Deferring to the High and Mighty—A Story of Law Enforcement in 
eh Times, translated in Foreign Broadcast Information Service, Nov. 15, 1984, at 

9-11. 

273Xinhua News Agency, Presidents of People’s Courts, Military Tribunals Meet, Aug. 
2, 1979, translated in Foreign Broadcast Information Service, Aug. 2, 1979, at L12-13. 

274 National judicial training classes for military officers transferred to judicial work, 
Law Annual Report of China 1982/3, at 210, 211 (Hong Kong: Kingsway, 1982). 

275 Xinhua News Agency, Cadres Being Trained Throughout China to Publicize New 
—_ Aug. 2, 1979, translated in Foreign Broadcast Information Service, Aug. 2, 1979, 
at L13. 
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units were trained in the importance of establishing the legal system 
and achieving its purposes: “[B]ase [your] work on the facts and the 
law, get rid of the idea of privilege, correct illegal activities such as 
issuing random orders, making random arrests and forcing confes- 
sions from people.”*”° Similar campaigns within the PLA to study the 
legal system continue to this day. On 1 June 1986, the PLA instituted 
a new three-year program to educate soldiers on China’s developing 
legal system, as part of a similar five-year nationwide campaign.” 
The political basis for the campaign is explained in the PLA General 
Political Department’s implementing circular: “To earnestly popu- 
larize legal knowledge, consciously observe party discipline and state 
law, and safeguard and respect state laws under the new historical 
conditions is an important political task for the Army.”?”® 


B. STRUCTURE 


1. Military courts and procuracies. 


The military courts of the PRC are authorized by the Constitution 
as an integral part of the state judicial system.””® They are organized 
under the Organic Law of the People’s Courts,” and assigned the 
common tasks of the people’s court system: 


[T]Jo punish all offenders ... so as to safeguard the system 
of the dictatorship of the proletariat, the socialist legal sys- 
tem, and social order, . . . citizens’ personal, democratic rights 





276Kunming Yunnan Provincial Service, Yunnan PLA Units Organize Legal Train- 
ing Course, Jan. 18, 1980, translated in Foreign Broadcast Information Service, Jan. 
22, 1980, at Q5. 

277Xinhua News Agency, PLA Launches 3-Year Legal Education Program, July 25, 
1986, translated in Foreign Broadcast Information Service, July 25, 1986, at K9. 

278 Beijing Domestic Service, Legal Knowledge Circular, Dec. 11, 1985, translated in 
Joint Publications Research Service, China Report: Political, Sociological, and Military 
Affairs, Jan. 7, 1986, at 122 [hereinafter JPRS-CPS]. Pedagogical techniques used in 
past PLA legal publicity campaigns include slide shows, films, bulletin boards, dis- 
cussions, and courses. Ai Pu & Ji Juxing, Guangzhou Military Region Conducts Legal 
System Publicity and Education Activities, Renmin Ribao, May 13, 1985, translated in 
JPRS-CPS, June 7, 1985, at 134, 135. Courses study the PRC Constitution, Criminal 
Law, Military Service Law, Military Criminal Law, and a number of civil laws. The 
studies are to assist PLA members to “get rid of such erroneous concepts as ‘power 
instead of law,’ ‘punishment in place of law,’ and ‘personal feelings taking precedence 
of law’ which existed in their minds to one extent or another.” The courses include a 
final examination. Xinhua News Agency, Shenyang Military Region Leaders Take 
Legal Exam, Apr. 24, 1986, translated in JPRS-CPS, May 27, 1986, at 85. 

279Constitution (1982), art. 124: “The People’s Republic of China es-ablishes the 
Supreme People’s Court and the local people’s courts at different levels, military courts 
and other special courts.” 

28° Organic Law of the People’s Courts, supra note 259, art. 2: “The judicial authority 
of the PRC is exercised by the following people’s courts: . . . (2) military courts and 
other special courts (as amended 1983. S. Leng & H. Chiu, supra note 261, at 65 n.19). 
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and to guarantee the smooth progress of the socialist revo- 
lution and socialist construction. 


The people’s courts devote all their activities to educating 
citizens to be loyal to their socialist motherland and to vol- 
untarily observe the Constitution and laws.”*’ 


The military procuracies are also authorized by the Constitution,”*” 
and organized under the Organic Law of the People’s Procurato- 
rates.”** For the functional and organizational details of the military 
courts and procuratorates, the organic laws refer to separate enact- 
ments to be prescribed by the Standing Committee of the National 
People’s Congress.”** These laws are classified under China’s broad 
state and military secrets regulations, and have not been published.”*° 
Nevertheless, considerable information concerning the organization 
and functions of the military justice organs can be found in available 
sources. 


The Supreme People’s Court is the highest organ in the military 
legal system. As of 1985, no separate military division had been es- 
tablished alongside the court’s general divisions (two criminal, one 
civil, one economic). The task of reviewing military cases was assigned 


to sections within the criminal divisions.” 

The Military Court of the People’s Liberation Army is the highest 
military court below the Supreme Court, corresponding to the higher 
people’s courts established for provinces, autonomous regions, and 
special municipalities. Tian Jia was named president of the court in 
1982.”*’ The Military Procuratorate of the PLA, under Chief Procur- 
ator Yu Kefa, is the highest military procuratorial organ below the 
Supreme People’s Procuratorate.”** Military courts and procuracies 





817d. art. 3. 

282Constitution (1984), art. 130: “The People’s Republic of China establishes the 
Supreme People’s Procuratorate and the local people’s procuratorates at different lev- 
els, military procuratorates and other special procuratorates.” 

283 Organic Law of the People’s Procuratorates, supra note 260, art. 2. 

2°4Organic Law of the People’s Courts, supra note 259, art. 29; Organic Law of the 
People’s Procuratorates, supra note 260, art. 2. 

Tsien, supra note 2, at 182. 

286Each of the two criminal divisions is composed of three sections; each section 

to two administrative regions that existed before the Cultural Revolution. 

Each division thus includes a section for east and southwest China, a section for north 
and northeast China, and a section for northwest and south-central China. Military 
cases are assigned to the sections for east and southwest China. J. Tao, supra note 
227, at 121. 

287Law Annual Report of China, supra note 274, at 50, 51. 

88d. at 48, 49. The power to appoint or remove the President of the Military Court 
or the Chief Procurator of the Military Procuratorate is vested in the Standing Com- 
mittee of the National People’s Congress, at the suggestion of the President of the 
Supreme People’s Court or the Procurator-General of the Supreme People’s Procura- 
torate, respectively. Constitution (1982), art. 67(11), (12). 
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exist at the military region level, at the armed service level (army, 
navy, air force), at the general department level (unified staff, political 
and logistical departments supporting all branches of the PLA), and 
in each large unit, reportedly down to regimental echelons.” The 
military judges are named by the Ministry of Defense,”” and the 
military courts are directly responsible to the Ministry of Defense, 
although they are also under the supervision of the Supreme People’s 
Court.?* As an integral part of the state judicial system, the military 
courts employ the same procedural rules as the civilian courts.7% 


2. Sources of law. 


A considerable body of law has now been developed for application 
to the case of the PLA soldier who violates law or discipline. In major 
cases involving serious crimes or grave breaches of discipline, the 
soldier may undergo judicial punishment under the provisions of the 
Criminal Law, a supplementary military criminal law, or other state 
laws. For cases of lesser gravity, commanders, commissars, and party 
committees will collectively administer nonjudicial punishment un- 
der the PLA Discipline Regulations. 


a. The Criminal Law. 


The main purpose of the Chinese criminal justice system is to pro- 
tect, first of all, the socialist order, and next, the personal rights of 
citizens. The Criminal Law” fulfills this purpose by using “criminal 
punishments to struggle against all counterrevolutionary and other 
criminal conduct” to: (1) defend the system of the dictatorship of the 
proletariat, (2) protect socialist property of the whole people and prop- 
erty collectively owned by the laboring masses, (3) protect citizens’ 
lawful privately-owned property, (4) protect citizens’ rights of the 
person, democratic rights, and other rights, (5) maintain social order, 
order in production, order in work, order in education and research, 
and order in the lives of the masses of people, and (6) safeguard the 
smooth progress of the socialist revolution and the work of socialist 
construction.”™* 


Crime is defined as any act that endangers the state, the socialist 
system, or society, and that is punishable by the Criminal Law. Eight 





28°Tsien, supra note 2, at 182. 
me 
291 Barlow & Wagner, Public Order and Internal Security, in Dep’t of Army, Pamphlet 
No. 550-60, China: A Country Study 425, 439 (1981) (Bunge & Shinn, eds.). 
Tsien, supra note 2, at 182. 
2°3Criminal Law, supra note 257. 
2°4Td. art 2. 
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categories of crimes and their penalties are listed in the Special Part. 
These offenses are: (1) crimes of counterrevolution, (2) crimes of en- 
dangering public security, (3) crimes of undermining the socialist 
order, (4) crimes of infringing upon the rights of the person and the 
democratic rights of citizens, (5) crimes of property violation, (6) crimes 
of disrupting the administrative order of society, (7) crimes of dis- 
rupting marriage and the family, and (8) dereliction of duty.” 


The types of principal punishments applicable are: (1) control (a type 
of supervised labor with the offender remaining in society), which 
may range from three months to two years; (2) criminal detention 
(which may include compensation and one or two days’ leave per 
month), which may range from fifteen days to six months; (3) fixed 
term imprisonment for six months to fifteen years (in prison or at 
“reform through labor” institutions for those physically able to labor); 
(4) life imprisonment; (5) the death penalty (including the traditional 
death penalty with suspension of execution for two years), executed 
by shooting. 


To these are added supplementary penalties of fines, deprivation of 


political rights, and confiscation of property.” 


The Criminal Law does not apply retroactively, as did the 1951 
counterrevolutionary statute. Acts committed before the implemen- 
tation of the Criminal Law are governed by the laws, decrees, and 
policies applicable at the time of the offense.”®’ While the presumption 
of innocence is still not adopted in Chinese law, provisions of the 
criminal procedure code afford some protections by requiring all evi- 
dence to be verified,”* by prohibiting illegal means of gathering evi- 
dence such as torture, threat, or enticement,” and by prohibiting 
convictions based solely on the defendant’s confession.*°° The Crim- 
inal Law continues the traditional practices of rewarding voluntary 
surrender,®*” and, with certain restrictions, the application of anal- 
ogy.*? 





2°5Jd. pt. 2, chs. 1-8, arts. 90-192. 

296d. pt. 1, ch. 3, arts. 27-56. 

297 Td. art. 9. 

2°6Criminal Procedure Law, supra note 258, art. 31. 

29° Td. art. 32. 

3° 7d. art. 35. 

3°! Criminal Law art. 63. 

%°27d. art. 79: “A crime that is not expressly provided for in the Special Provisions 
of this Law may be determined and punished by reference to the most closely analogous 
article of the Special Provisions of this Law, but the matter must be submitted to the 
Supreme People’s Court for approval.” 
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b. The Military Criminal Law. 


Until 1982, the PLA had never operated under a unified criminal 
code governing military crimes.*** Such a code was needed, according 
to the PLA General Political Department, to: (1) strengthen the army 
legal system, (2) correctly punish servicemen for their criminal of- 
fenses against their duties, (3) educate the large numbers of com- 
manders and fighters in strictly abiding by the state’s laws and hon- 
estly executing their duties, and (4) consolidate and enhance the army’s 
combat effectiveness.*™ 


On 10 June 1981, the NPC Standing Committee adopted a military 
criminal law, the PRC Provisional Regulations on Punishing Ser- 
vicemen Who Commit Offenses Against Their Duties,®*° which was 
implemented 1 January 1982. As part of the CCP campaign to 
strengthen the legal system, and in contrast with the usual treatment 
of military matters as state secrets, the law was announced and pub- 
lished in the press. The new military criminal law was adopted as “a 
supplement and continuation of the Criminal Law” to cover crimes 
committed by servicemen that are not written into the Criminal Law.° 
Crimes committed by servicemen that are not covered by the military 
criminal law “will be handled in accordance with the related articles 
of the Criminal Law.”°”’ Violations of military discipline that are 
“not punishable by criminal penalty” are not covered by the law.** 
Such disciplinary violations are subject to nonjudicial punishment 
under the PLA Discipline Regulation.*” Minor violations of the mil- 
itary criminal law may also be “dealt with in accordance with military 
discipline” (Article 2). 


The purpose of the military criminal law is “to wage struggle by 
means of penalty against all crimes against servicemen’s duties and 
the state’s military interests, to ensure victory in war and smooth 
progress in the army’s modernization.”*!° Because servicemen’s crimes 
may cause “much greater harm” to the state, the law imposes “severer 
punishment for servicemen than for civilians for similar crimes.”*™ 





3°3 Anhui Military Court, supra note 167, at O2. 

3°4Xinhua News Agency, Explanation of Regulations, June 10, 1981, translated in 
Foreign Broadcast Information Service, June 12, 1981, at K4. 

3° See infra app. A. Chinese text in 12 State Council Bulletin (1981), translation in 
Foreign Broadcast Information Service, June 12, 1981, at K1 [hereinafter Military 
Criminal Law]. 

3° Pxplanation of Regulations, supra note 304, at K4. 

%°7 Military Criminal Law, art. 23. 

308 Fxplanation of Regulations, supra note 304, at K5. 

30° See infra text accompanying notes 312-17. 

31°F xplanation of Regulations, supra note 304, at K4. 

311Jd. 
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The various military offenses and their minimum and maximum 
penalties established by the law are summarized in the following 
table: 


TABLE OF MILITARY CRIMES AND PUNISHMENTS* 


(Authorized by the Provisional Regulations of the PRC on Punishing 
Servicemen Who Commit Offenses Against Their Duties, adopted 
6 June 1981, effective 1 January 1982) 


A. GENERAL OFFENSES 





10 years to life 


7 years 
3 years 
3 years 


3-10 years 
5 years 


over 5 years 
5 years 


over 5 years 
5 years “more severe” 


over 5 years No “more severe” 

life Yes “more severe” 

ll 1 5 years No “more severe” 
i 5 years to life No death 

12 3 years No “more severe” 

3 years to life Yes “more severe” 


*This table does not include common crimes, counterrevolutionary offenses, and other offenses against the state 
that are included in the PRC Criminal Law. 





c. The PLA Discipline Regulation. 


Nonjudicial punishment is administered in accordance with the 
provisions of the PLA Discipline Regulation promulgated in 1984.*!” 





312People’s Liberation Army Discipline Regulation, Jan. 27, 1984, translated infra 
app. B. The Chinese text appears in 1985 Yearbook on Chinese Communism 9-15 to 
9-22 (Taipei 1985) [hereinafter PLA Discipline Regulation (1984)]. The 1984 Regula- 
tion, classified as a state military secret in the PRC, superseded the 1975 version (supra 
note 199), which in turn superseded the 1963 version. Two Documents from the CCPCC 
Military Commission, supra note 203 (editor’s note). 
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B. COMBAT OFFENSES 


MAXIMUM 
CONFINEMENT 





3 years 
3-7 years 
3 years 


Colluding with the enemy to spread rumors harmful to 
morale 


-particularly serious cases 
Abandoning wounded on the battlefield 
Desertion from the battlefield 
-particularly serious cases 
-causing major battle losses 
Disobedience of orders in battle 
-causing serious harm to war effort 
False reports/falsifying orders 
-causing serious harm to war effort 
Voluntary surrender 

-particularly serious cases 

Aiding the enemy as a prisoner 
Plundering or harming innocent residents in operational 
areas 

-serious cases 

-particularly serious cases 
Maltreatment of captives 





The regulation reflects the accumulated experience and philosophy 
of the Chinese Communist military legal system. The role of military 
law in fulfilling two paramount policy goals is clearly outlined: first, 
that military law reinforces the political nature of the PLA and rec- 
ognizes the leading role of the CCP; and second, that military law 
operates to maintain discipline and efficiency of operation through a 
system of formal and administrative legal procedures. 


The regulation summarizes the basic purposes for military disci- 
pline in the PLA: (1) implementing the line, principles and policies 
of the Communist Party of China, and obeying the state’s Constitu- 
tion, laws and regulations; (2) implementing the various orders, rules 
and regulations of the Army; (3) implementing orders, directives, and 
instructions of the higher level; (4) implementing the Three Main 
Rules of Discipline and the Eight Points for Attention.*”* 


The regulation establishes both rewards and punishments to re- 
ward outstanding performance, maintain discipline, and educate the 
troops. Rewards of commendation, medals of merit (of three classes), 
and personal or unit honorary title are conferred for such actions as 





313PLA Discipline Regulation (1984), supra note 312, art. 2. 
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outstanding duty performance, rescue and relief, and for “inventions 
and creations.”*"* 


The purpose of punishment is to “learn from past mistakes to avoid 
future ones and to cure the illness to save the patient” by reforming 
the violator’s behavior.*** In accordance with these principles, the 
regulation provides for a graduated system of disciplinary punish- 
ments to be administered at various command levels, depending on 
the grade of the offender and the gravity of the offense: 


1. Warning; 

2. Serious warning; 

3. Demerit; 

4. Major demerit; 

5. Demotion from position (rank); 

6. Dismissal from office; 

7. Dismissal from military status.**® 


The enumerated disciplinary violations for which these punishments 
are applied are: 
1. Violating the policy of the Party and the Constitution, 
laws and regulations of the state; 


2. Violating and disobeying orders, violating codes, regu- 
lations, institutions and systems; 


3. Displaying a negative attitude in combat, cowardice in 
combat, failure to grasp combat opportunities; 


4. Acting individually without orders or coordination from 
superiors and thereby hindering coordinated operations; 


5. Damaging or losing public property, weapons, or equip- 
ment, or causing incidents due to violations of institutions; 


6. Revelation of state and military secrets; 
7. Failure to perform duties, delaying work; 


8. Absence without leave, or failure to return from leave 
on time; 





3147d. ch. 2; PLA Discipline Regulation (1975) art. 6. The three classes of medals of 
merit are illustrated in Handbook of the Chinese People’s Liberation Army 93 (U.S. 
Defense Intelligence Agency 1984). 

%18PLA Discipline Regulation (1984), supra note 312, art. 20. 

3167. art. 21. 
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9. Threatening superiors or others with weapons; 
10. Fighting, or disturbing the public order; 
11. Obscene or indecent conduct, dissolute behavior; 
12. Theft of public or private property; 
13. Gambling, smuggling, speculation; 
14. Seeing a danger and not assisting; 


15. Counterblows and vengeance, framing others, making 
false accusations, or creating rumors; 


16. Unprincipled behavior, condoning wrongdoers and vio- 
lations; 


17. Suppressing democracy and physically punishing sub- 
ordinates; 


18. Making falsities and fakes, and deceiving superiors; 
19. Violating discipline in other aspects.*"’ 
d. Other Regulations. 


Under the PLA Discipline Regulation, violation of other state and 
military laws and regulations may be punished as a disciplinary of- 
fense.*"* Two of these regulations with frequent application are the 
PLA Internal Administration Regulation and the PLA Regulation on 
Safeguarding State and Military Secrets. 


The Internal Administration Regulation*’® contains the general 
guidelines for the operation of the PLA. It outlines the duties and 
responsibilities of soldiers and company-level commanders, regulates 
military courtesies and uniform, and governs the daily management 
of soldiers, equipment, and materiel. 


The PLA Regulation on Safeguarding State and Military Secrets 
illustrates the acute sensitivity in China toward keeping “secrets,” 
and implements the numerous state provisions for guarding secrets. 
The Constitution proclaims the citizen’s duty to “keep state secrets” 
(Article 53). In 1951, the PRC promulgated the “Provisional Regu- 
lations for the Preservation of State Secrets,” the continuing validity 





3177d. art. 22. 

3187d. art. 22(1), (2). 

319PLA Internal Administration Regulation, supra note 243. This regulation was 
revised in Sep. 1984 and expanded from 71 to 163 articles, but is as yet unavailable 
in English. Chinese text in 1985 Yearbook on Chinese Communism 9-22 to 9-43 (Taipei 
1985). 
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of which was affirmed in 1980.°% The PLA issued its own imple- 
menting regulations on state and military secrets in 1956,°7! and 
again in 1978.°* The PLA regulations contain broad “rules for the 
safekeeping of secrets”: 


1. Never discuss military secrets you shouldn’t discuss. 
2. Never ask questions about secrets you shouldn’t know. 
3. Never read secret documents you shouldn’t read. 

4. Never mention a secret in personal correspondence. 


5. Never record secret information on anything other than 
secret information files. 


6. Never discuss military secrets in places where such secrets 
should not be discussed. 


7. Never take secret documents to public places or to the 
homes of relatives or friends. 


8. Never discuss party, state or military secrets in front of 
family members, including your own children. 


9. Never use public telephones, clear language telegrams or 
civilian post offices for handling secret information.*”* 


Violations of state and military secrets regulations are punishable 
as disciplinary violations,*™* as military crimes,*” or under the Crim- 
inal Law.°”6 


C. PROCESS 


The administration of military justice within PLA units is a joint 
responsibility of the Commander and the Political Officer.**” Both are 





520Provisional Regulations for the Preservation of State Secrets, supra note 173. The 
regulations were reissued in April 1980. Foreign Broadcast Information Service, Apr. 
14, 1980, at L7. 

521 Cheng, supra note 211, at 236. A draft text of the third amendment and supplement 
of these classified regulations was circulated to political commissars in Feb. 1961, and 
appears in id. at 236-43. 

822New China News Agency, Military Commission Issues Documents on Security, 
May 20, 1978, translated in Foreign Broadcast Information Service, May 22, 1978, at 
El. 

823 Regulation on PLA Safeguarding of State and Military Secrets, 1978, quoted in 
id. at E1. These rules are also incorporated in the 1984 PLA Internal Administration 
Regulation, supra note 319, at app. 4. 

%4PLA Discipline Regulation (1984) art. 22(6). 

%26Military Criminal Law art. 4. 

%26Criminal Law art. 186. 

527 See text accompanying notes 210-11. 
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responsible for the overall operation of the unit, under the supervision 
of higher level “leaders” (commanders and political commissars) and 
the unit Party committees.*** Under the Military Discipline Regu- 
lation, both the commander and the political officer have authority 
to administer disciplinary punishment. All disciplinary actions must 
be submitted to the unit’s Party committee or branch for discussion 
and decision before being carried out by the leadership.*”” 


1. Nonjudicial punishment. 


The PLA commander or political officer confronted with a violation 
of military discipline must first decide whether the offending soldier 
should, under the circumstances, be given disciplinary punishment 
or the less severe informal punishment of “education and criticism.”*”° 
This informal penalty may be carried out privately or in the presence 
of the offender’s fellow soldiers at a company-level criticism meeting, 
presided over by the deputy commander or political officer. The of- 
fender is expected to confess his wrong, make an oral or written self- 
criticism, and promise to reform.**' “Struggle,” a harsher informal 
penalty widely used during the Cultural Revolution, entails denun- 
ciation, intimidation, and at times violence, before a large audi- 
ence.**? New provisions in the 1984 Discipline Regulation appear to 
be directed toward prohibition of “struggle” in the PLA; direct and 
indirect physical punishment, scolding, and insulting personal dig- 
nity are now prohibited.*** 


If the violation is deemed serious enough, disciplinary punishment 
may be imposed after investigation and evaluation. The facts and 
circumstances of the offense, as well as its effect upon the unit, must 
be considered. The violator’s own statement, his past record and de- 
gree of recognition of the offense, and “the opinions of the masses” 
must also be taken into account.*™* The investigation is to be handled 
in a timely manner, and punishment should be administered within 
two months.**° Approval for extension of this time limit is required 
from higher authorities. The accused has a right to a defense, but is 
cautioned against trying to hinder the proceedings.*** Should pun- 





328PLA Internal Administration Regulation art. 15. 

329PLA Discipline Regulation (1984) arts. 4, 23, 24. 

3307. art. 22. 

331 Handbook of the Chinese People’s Liberation Army, supra note 314, at 17; Am- 
nesty International, supra note 175, at 57. 

332 Amnesty International, supra note 175, at 57. 

333PLA Discipline Regulation (1984) art. 32. 

3347d. art. 29. 

3357d. art. 30. 

3367d. art. 36. 
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ishment be deemed appropriate, only one of the enumerated disci- 
plinary punishments may be imposed.**’ Punishments may be an- 
nounced face-to-face, before the troops, in meetings, or in writing, “in 
order to educate the violator and the troops.”*** If the violator does 
not accept his punishment, he may petition for appeal within ten 
days; execution of the punishment is not suspended during the pe- 
tition period, however.**® Superiors must act on the appeal in a timely 
manner, generally within two months.*“° If the appeal is held valid, 
the original punishment “should be corrected.”*** 


Soldiers, as well as leaders, are entitled to bring accusations of 
disciplinary violations.*** Accusations may be submitted through 
channels, or bypassing channels. False accusations constitute sepa- 
rate violations of the Discipline Regulation.*** 


The disciplinary penalties do not include confinement. Temporary 
custody of up to seven days may be imposed upon soldiers who man- 
ifest signs of potential desertion, flight to avoid punishment, violence, 
or suicide.** 


The actual operation of nonjudicial punishment in the PLA disci- 


plinary system, and the dominant role played by Party organs, is 
illustrated in two representative cases: 


Beginning in December 1980, leaders of an engineer and construc- 
tion regiment in the Wuhan Military Region were misappropriating 
state funds. The Party committee of the region’s logistics department 
conducted an investigation and brought the situation to the attention 
of the regiment’s Party committee. The regimental Party committee 
administered disciplinary punishments of serious warning to both the 
regiment commander and to the regimental political commissar, which 
was reported in August 1981.**° 


In December 1983, some leading cadres of a division in the Beijing 
Military Region bribed proctors and allowed cheating in admissions 





3877d. art. 29. 

3387d. art. 32. 

3397. art. 31. 

497d. art. 38. 

%417d. art. 37. 

%427d. art. 35. 

%437d. art. 22 (15). 

*447d. art. 41. The seven-day limitation for temporary custody is new to the 1984 
Regulation, presumably in response to abuses committed during the Cultural Revo- 
lution. 

*5 Beijing Domestic Service, Hubei PLA Group Disciplined for Finance Violations, 
Aug. 18, 1981, translated in Foreign Broadcast Information Service, Aug. 21, 1981, at 
P2. 
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examinations. The offenses were investigated by the Military Region 
Party Committee, which administered disciplinary punishment. The 
division commander and political commissar both received serious 
warnings, and the deputy political commissar, who was directly re- 
sponsible, was dismissed from his position. The chief examiner and 
proctcr who accepted the bribes received criticism-education and “dis- 
ciplinary measures.” Fifty-two students involved in the fraud had 
their names removed from enrollment lists. The Military Region Party 
Committee issued a notice concerning the case for subordinate units 
to use “as a mirror” to rectify “unhealthy tendencies of using the 
power of office for private purposes and fraud.” The notice was pub- 
licized in March 1984.**6 


2. Judicial punishment. 


Serious violations of the military criminal law may be punished by 
the military courts. Cases involving minor violations of the military 
criminal law, “when not too much harm has been caused,” might not 
be considered criminal offenses, but instead be dealt with “in accord- 
ance with military discipline.”**’ 

The functional responsibilities of the various components of the 
Chinese judicial system are outlined in the Criminal Procedure Law: 


The public security organs are responsible for investigation, 
detention, and preparatory examination in criminal cases. 
The people’s procuracies are responsible for approving arrest, 
conducting procuratorial control (including investigation) and 
initiating public prosecution. The people’s courts are respon- 
sible for adjudication. No other organ, organization or indi- 
vidual has the right to exercise these powers.*** 


The pretrial proceedings entail (1) detention and arrest, and (2) 
investigation. Arrest must be reported to the procuracy within three 
days (seven days in special circumstances), for approval within an- 
other three days.**® If the arrest is approved, the suspect may be held 
pending investigation for up to two months (three months if approved 
by the procuracy of the next higher level).*°° Extortion of confessions 
by torture, as well as gathering of evidence by threat, enticement, or 





“6Zhao, Beijing Military Region Moves Against Exam Fraud, Renmin Ribao, Mar. 
22, 1984, at 4, translated in JPRS-CPS, supra note 278, June 28, 1984, at 110. 
Mili Crimi 


349 Arrest & Detention Act of the PRC, supra note 271, art. 8. 
35°Crjminal Procedure Law art. 92. Actual practice still falls short of these mandated 
time standards. See S. Leng & H. Chiu, supra note 261, at 89. 
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deceit are forbidden.**' After the investigation is complete, the pro- 
curacy decides whether to initiate a public prosecution before the 
courts. Prosecution is initiated by filing an indictment with a court.**” 


The jurisdiction of the military courts extends beyond active duty 
service members to include staff members and workers within the 
military establishment.*** Chinese jurists have argued that this pro- 
vision covers offenders who are civilian employees in military tech- 
nical and academic capacities, since their familiarity and close con- 
nection with the military would involve the national military interest.*™* 
They further argue that civilians who are joint offenders with military 
personnel should be punished under the stricter provisions of the 
military criminal law for offenses covered by that law.*** 


The Constitutional right to defense (Article 125), as implemented 
in the Criminal Procedure Law (Article 26), includes the right to a 
defense lawyer. That right, however, apparently does not attach until 
“after the court has decided to open the court session and adjudicate 
the case,” thus precluding pretrial assistance.** The following func- 
tions for defense lawyers were specified in the 1980-81 trial of the 
Gang of Four: to protect the legitimate rights and interests of the 


defendants; to contribute to the correct handling of the trial in the 
Special Court; to publicize socialist democracy and socialist legality; 
and to help persuade the defendants to acknowledge guilt, obey the 
law, and accept reform.**’ 


The primary-level military court is a collegial panel composed of 
one judge and two “people’s assessors.” Trials of first instance in 
higher-level courts may be heard by a panel of from one to three 
judges and from two to four assessors.*°* The military judge is a 
serving officer who has undergone juridical training, and is appointed 
by the Ministry of Defense.*°® The assessors are lay judges who are 
to represent the military masses and to participate in the conduct 





%51Criminal Procedure Law art. 32. 

3527d. art. 100. 

%83Military Criminal Law art. 25. 

%47hang & Jim, Studies in How To Determine Those Subject To Military Functional 
Offenses, 3 Faxue Yanjiu (Studies in Law) 28, 29-30 (1984). 

3557d. at 31, 32. This position has been enacted in the U.S.S.R. Military Criminal 
Law, Dec. 25, 1958, art. 1, incorporated as art. 237 of the Criminal Code of the R.S.F.S.R., 
translated in H. Berman, Soviet Criminal Law and Procedure (1972). Joint crimes are 
treated in the PRC Criminal Law, art. 22. 

%86Criminal Procedure Law art. 110. 

357 Quoted in S. Leng & H. Chiu, supra note 261, at 95. 

*8Criminal Procedure Law art. 105; Tsien, supra note 2, at 182. 

%5°T sien, supra note 2, at 182. 
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and decision of the trial. They are selected from prepared lists, and 
are also to have received some legal training.*©° 


The Criminal Procedure Law provides for three stages in the trial 
process: examination of evidence, deliberation, and judgment.**' While 
trials in China are generally open to the public (unless “state secrets 
or the private affairs of individuals” are involved), military trials are 
open only to a military public.**? After the opening formalities, the 
trial begins with questioning of the accused by the court members or, 
at the court’s request, by the military procurator. After the panel has 
concluded its questioning, the victim and the defense may be allowed 
to put questions to the accused. Witnesses and material evidence are 
also examined. After the tribunal completes its inquiry, the military 
procurator and the victim may address the panel. The accused may 
then make a statement, following which the defense attorney may 
conduct the defense. The court may allow debate, at the close of which 
the accused may make his final statement. The court then recesses 
to deliberate and render judgment, “based on the facts and evidence 
that have been clarified and based on the relevant laws.”*™ The de- 
cision as to guilt or innocence, what crime was committed, and what 
punishment is to be applied, is announced publicly and posted in 
military areas.*™ Once a case reaches trial, having been investigated 
by both the security organs and the procuracy, conviction is virtually 
a certainty.°© 


Either the accused cr the military procurator may appeal the de- 
cision of the court of first instance to the next higher level court, 
which must review the case and uphold, revise, or overturn the judg- 
ment.°®* Punishment may not be increased in cases appealed by de- 
fendants, but may be increased in cases appealed by the procurator. 
The decision of the reviewing court is final. Death sentences are to 
be reviewed by the Supreme People’s Court, whether appealed or 
not.**’ Sentences to imprisonment are served in military prisons.*™ 





36°7Td. Since 1983, assessors may be replaced with panel judges at the discretion of 
the trial court. S. Leng & H. Chiu, supra note 261, at 67. 

%61Criminal Procedure Law arts. 108-125. 

3627qd. art 111; Tsien, supra note 2, at 183. 

363Criminal Procedure Law art. 120. 

%647d. art. 121; Tsien, supra note 2, at 183. 

365 According to official statistics for the first nine months of 1981, 99.7% of prose- 
cutions brought by the people’s procuracy at all levels were found guilty by the people’s 
courts. S. Leng & H. Chiu, supra note 261, at 70. 

%66Criminal Procedure Law arts. 129-143. 

367 Td. art. 144,; Tsien, supra note 2, at 183. 

%8T sien, supra note 2, at 183. 
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Under the Criminal Procedure Law, criminal complaints and ac- 
cusations may be filed by citizens with the public security organs, the 
procuracy, or the courts.*® The procedures for servicemen to follow 
in bringing criminal complaints directly to the attention of military 
courts were outlined by the editors of Zhongguo Fazhi Bao (China 
Legal Journal) on 2 May 1986, in response to a letter from a PLA 
recruit in Henan province.*”° Private prosecutions may be commenced 
before military courts under the provisions of the Criminal Procedure 
Law, with the additional requirement that the unit Party committee 
assist in the investigation and production of evidence. If supported 
by sufficient evidence, the case may be transferred to the military 
procuracy for initiation of public prosecution, or it may be directly 
investigated and heard by the military court as a private prosecution. 
If the evidence is insufficient to support a criminal prosecution, the 
case may be referred to the complainant’s unit Party committee for 
further investigation. If sufficient evidence is developed, the unit Party 
committee may refer the case back to the court. Violations that do 
not constitute criminal offenses may be referred for possible discipli- 
nary action. The law requires that complainants be informed of the 
potential legal responsibility incurred for false accusations.*”! 


The actual operation of the military legal system in post-Mao China 
is difficult to assess. The examination and analysis of the textual 
provisions of statutes and regulations, and the drawing of conclusions 
as to their meaning and importance, may produce a distorted image 
of their application in actual practice. Reports of actual cases and the 
procedures employed therein would be helpful, but are, unfortunately, 
rare. Those few that are publicized are generally done so for political 
purposes, to illustrate a new mass campaign or to deliver a warning. 
Nevertheless, they do illustrate the growing role of the military court 
system in maintaining stability and discipline within the PLA while 
responding to political and legal developments. 

A case tried before the Military Court of the Logistics Department 
of Chengtu Military Region was publicized in Jiefangjun Bao (Lib- 
eration Army Daily) to coincide with the restoration of the military 
court system in December 1978.°’* A supply depot deputy chief of 
staff and two subordinates were accused of taking bribes, embezzle- 
ment and theft. As the military procuracy had not yet been restored, 





36°Criminal Procedure Law arts. 59, 126-128. 

37° Translated in Inside China Mainland, Nov. 1986, at 28. 

571Criminal Procedure Law, art. 60. Filing false accusations is a criminal offense 
under article 138 of the Criminal Law, and a disciplinary offense under article 21(15) 
of the PLA Discipline Regulation (1984). 

372Peking Domestic Service, supra note 269, at E22-23. 
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the case was investigated by a special Party study group. After con- 
siderable material evidence and the testimony of witnesses were pre- 
sented, the accused all admitted their guilt. The military court sen- 
tenced the three accused to prison terms ranging from six to ten years, 
and expelled them from both the Party and the army. 


D. LAW OF WAR 


China has long had its own customs and traditions concerning the 
conduct of warfare, derived from its vast historical experience. West- 
ern principles of international humanitarian law developed compar- 
atively recently, and these began to be assimilated in China only in 
the latter part of the nineteenth century. Since that time, China has 
been active in the formation of the multilateral agreements estab- 
lishing the international laws of armed conflict. 


Following her participation in the Hague Conferences of 1899 and 
1907, China ratified eleven of the Hague Conventions.*”* The Re- 
public of China later ratified the 1925 Geneva Protocol prohibiting 
the use in war of asphyxiating and poisonous gases,*”* and the 1929 
Geneva Conventions on prisoners of war, and the wounded and sick.*”* 
The ROC participated in the 1949 Geneva Diplomatic Conference that 


concluded the four Geneva Conventions now in general force but, 
although it signed these conventions, it has never ratified them.*”° 


In 1947, during the civil war that ended with the establishment of 
the PRC, the CCP announced that it would not be bound by “any 
treaties which disgrace the country and strip away its rights” con- 
cluded by the Nationalist government after 10 January 1946.°”’ This 
policy was modified somewhat in the PRC’s first outline constitution, 
the Common Program, which proclaimed that the Communist gov- 
ernment would examine all treaties and agreements concluded by the 
Nationalist government, and would “recognize, abrogate, revise or 
re-negotiate them according to their respective contents.”*”* In ac- 
cordance with this policy, the PRC announced on 13 July 1952 that 
it would “recognize” the Nationalist government’s accession to the 





3732 People’s China and International Law 1415 (J. Cohen & H. Chiu eds. 1974). 

374 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 94 L.N.T.S. 71. 

3751929 Geneva Conventions, 160 L.N.T.S. 383. 

3762 People’s China and International Law, supra note 373, at 1417. 

377Statement by the Central Committee of the Chinese Communist Party on Agree- 
ments and Negotiations Between the Kuomintang and Foreign Governments, Feb. 1, 
1947, Hsin-hua jih-pao (New China Daily), Feb. 6, 1947, at 2, translated in US. 
Department of State, United States Relations With China 719, 720 (1949). 

378Common Program, supra note 168, art. 55. 
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1925 Geneva gas protocol, and its signature to the 1949 Geneva Con- 
ventions.*”® The PRC’s formal ratification of the Geneva Conventions 
was deposited on 28 December 1956.°*° 


In recent years, the PRC has become more active in the development 
of the international laws of armed conflict. In 1981, the PRC ratified 
the United Nations Conventional Weapons Convention.**' A PRC 
delegation participated in the first session (1974) of the Geneva Dip- 
lomatic Conference on Humanitarian Law (1974-77), which drafted 
two protocols additional to the 1949 Geneva Conventions,**” and the 
PRC became the first permanent member of the UN Security Council 
to ratify both protocols on 14 September 1983.°** 


1. Protection of prisoners of war. 


Humanitarian principles governing the treatment of prisoners of 
war (P.O.W.s) were recognized in China as early as the fourth century 
B.C., when Sun Tzu wrote: “Treat the captives well, and care for 
them.”*** The Sung dynasty code of 963 A.D. prescribed death by 
beheading for a soldier who killed an enemy who had given up his 
arms during armed conflict or who had deserted and had come to 
surrender.**° 


Mao Tse-tung, a careful student of Sun Tzu, strongly advocated a 
pragmatic approach to the treatment of P.O.W.s. He considered hu- 
manitarian treatment of P.O.W.s to be a powerful propaganda tool 
and a potential source of strength to his nascent Red Army. In 1929, 
he wrote, “Preferential treatment of captives is an effective method 
of propagandizing to the enemy forces.”*** Mao prescribed a five-part 
plan to both propagandize the enemy and strengthen his own forces 
by using captives: “refrain from searching them for money and things”; 
welcome captives warmly and do not insult them; give captives equal 





37°Qn China’s Recognition of the Protocol of June 17, 1925, Prohibiting Chemical 
and Biological Warfare; On China’s Recognition of the 1949 Geneva Conventions, Peo- 
ple’s China, Aug. 1, 1952, at 33. 

%®°People’s Republic of China Ratification of 1949 Geneva Conventions, Dec. 28, 
1956, 260 U.N.T.S. 442. 

%81People’s Republic of China Ratification of 1981 United Nations Conventional 
Weapons Convention, 1982 Chinese Yearbook of International Law (Chinese Inter- 
national Law Society) 491. 

%82Official Records of the Diplomatic Conference on the Reaffirmation and Devel- 
opment of International Humanitarian Law Applicable in Armed Conflicts 83 (Bern 
1978). 

%83PRC Accession to Protocols, 237 Int’l Rev. Red Cross 315 (1983). 

%64Sun Tzu, supra note 28, at 76. Sun Tzu’s disciple, Chang Yu, explained the prac- 
tical basis for this humanitarian rule: “All the soldiers taken must be cared for with 
magnanimity and sincerity so that they may be used by us.” Jd. 

385 Cited in 2 People’s China and International Law, supra note 373, at 1414. 

%6Resolution, supra note 92, at 185. 
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material treatment as the Red Army soldiers; propagandize captives, 
and allow those who do not wish to remain to leave; and give the 
captives medical attention and monetary allowances equal to those 
received by the Red Army.**’ When returned captives spread their 
stories of good Red Army treatment among their fellow, often ill- 
treated conscripts, they would be more likely to defect and less likely 
to fight effectively. This policy of preferential treatment of captives 
was taught in the basic training of new recruits and incorporated as 
the eighth point of attention in the Red Army disciplinary rules: “Do 
not ill-treat captives.”** 


After the intervention of the PLA in the Korean conflict in 1950, 
humanitarian treatment of P.O.W.s did not suit the dictates of com- 
munist policy. United Nations troops taken prisoner by the PLA found 
that their treatment depended on the extent to which they were will- 
ing to cooperate under the Chinese “lenient policy.” This ill-named 
policy was based on the communist allegation that the conflict was 
one of American aggression and part of a capitalist conspiracy against 


peace: 


The Chinese claimed that all United Nations prisoners tak- 
ing part in this unjust war were war criminals, and that if 


they were captured their captors had the right to kill them. 
But, the Chinese argument went on, the soldiers of the “ag- 
gressors” were, after all, ordinary working men who had been 
duped and misled by their reactionary rulers. Therefore pris- 
oners would not be summarily executed (hence the “le- 
niency”) but would be given the opportunity to reach a state 
of remorse and repentance for their crimes.** 


Having defined the Korean conflict as a capitalist war of aggression, 
the PRC held that the UN troops were “war criminals” deserving 
punishment, not protection. Under the “lenient policy,” P.O.W.’s were 
subjected to harsh conditions and brutal treatment as they underwent 
“reeducation.”*® Over 5,000 Americans died because of Chinese and 
North Korean war atrocities, and more than a thousand survivors 
were victims of war crimes.** 





887 Td. 

388 See supra text accompanying notes 88 & 91, and note 92. 

3891). K. Ministry of Defence, Treatment of British Prisoners of War in Korea (1955), 
reprinted in H. Levie, Documents on Prisoners of War doc. 134, at 651, 652 (60 Naval 
War College International Law Studies 1979). 

399 See generally id. and U.S. Department of Defense, P.O.W.: The Fight Continues 
After the Battle (1955), reprinted in H. Levie, supra note 389, doc. 131, at 643. 

3°1Senate Comm. on Government Operations, Korean War Atrocities, S. Rep. No. 
848, 83d Cong., 2d Sess. 13-15 (1954). Of 7,140 U.S. P.O.W.s in the Korean War, 2,701 
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On its side, the PRC accused the UN of illegal treatment and “bar- 
barous massacres” of Chinese prisoners of war.**? But at the end of 
the war, seventy-one percent of the Chinese P.O.W.s held by the UN 
Command refused repatriation to the PRC, electing instead to join 
the Nationalists on Taiwan.*”* 


Since the Korean War, and since formally ratifying the Geneva 
Conventions, the PRC’s treatment of prisoners of war has gradually 
improved. During the 1962 border conflict with India, the PRC cap- 
tured over 3,900 prisoners of war. India protested the failure of the 
PRC to grant access to the prisoners by the International Committee 
of the Red Cross (ICRC), or the Indian Red Cross Society. Further 
protests were lodged against the parading of 27 Indian officers in 
various Chinese cities, and against PRC attempts to indoctrinate 
Indian prisoners of war.*** Nevertheless, there were no allegations 
of the types of atrocities committed during the Korean conflict. 


During China’s 1979 border conflict with Vietnam, both parties 
accepted the services of the International Committee of the Red Cross, 
and allowed it access to prisoners of war.*®° By 22 June 1979, a re- 
patriation agreement concluded by the national Red Cross societies 
of the two countries had been carried out, with 1,636 Vietnamese and 


238 Chinese P.O.W.s repatriated.** The Vietnamese had been treated 
well by their Chinese captors.**’ 
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2. Suppression of grave breaches of the Law of War. 


The Geneva Conventions obligate each contracting party to “enact 
any legislation necessary to provide effective penal sanctions for per- 
sons committing, or ordering to be committed, any of the grave breaches” 
of the Conventions.*** Grave breaches are defined as those involving 
any of the following acts, if committed against prisoners of war; ci- 
vilians; the wounded, sick, or shipwrecked; or others protected under 
the Conventions: willful killing; torture or inhuman treatment; com- 
pelling a protected person to serve in the forces of a hostile power; 
willfully depriving a protected person of rights of fair and regular 
trial prescribed in the Conventions; unlawful deportation, transfer, 
or confinement of protected civilians; and extensive destruction and 
appropriation of property, not justified by military necessity and car- 
ried out unlawfully and wantonly.*” 


From the early civil war years, the Chinese Red Army’s disciplinary 
code, the Three Rules of Discipline and Eight Points for Attention, 
included prohibitions against looting civilians, damaging civilian 
property and crops, and ill-treating captives in its disciplinary code.*” 
Although based on pragmatic and propaganda considerations, and 
only selectively enforced (those branded class enemies, counterrevo- 
lutionaries, or war criminals were not protected), they served as a 
basis for further legal development. The military criminal law en- 
acted in 1981 includes two articles that may be seen as providing at 
least some of the legal sanctions against war crimes mandated by the 
Geneva Conventions. Article 20 punishes soldiers who plunder and 
harm “innocent residents in military operational areas” with prison 
sentences (up to life imprisonment) or death. Serious maltreatment 
of captives may be punished with up to three years’ imprisonment. 
Presumably, soldiers who injure or kill prisoners of war may also be 
punished under the relevant articles of the Criminal Law. 


The Geneva Conventions impose a further obligation to search out 
and try those who have committed grave breaches of the laws of 
war.**! If the accused are prisoners of war, however, the failure to 





388Geneva Convention for the Amelioration of the Conditions of the Wounded and 
Sick in Armed Forces in the Field, Aug. 12, 1949 [hereinafter GWS], art. 49,75 U.N.TS. 
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art. 50, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949 [hereinafter GPW], art. 129, 75 U.N.T.S. 135; Geneva Convention 
Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949 [hereinafter 
GC], art. 146, 75 U.N.T.S. 287. 

39°GWS art. 50; GWS Sea art. 51; GPW art. 130; GC art. 147. 

4° See supra text accompanying notes 87 & 388. 
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accord them rights of fair and regular trial would itself constitute a 
grave breach.*®” 


After the Second World War, the Nationalist government tried 605 
war crimes cases involving 883 Japanese defendants,** under the 
provisions of the 1946 Law Governing the Trial of War Criminals.“ 
Before being forced from the mainland to Taiwan, the Nationalists 
terminated their program of war crimes trials and transferred many 
of the convicted Japanese war criminals to Tokyo to serve out their 
terms in the hands of the allied occupation authorities.“ After the 
establishment of the PRC on the mainland, many Japanese accused 
of war crimes were held without trial until 1956. In June of that year 
the PRC, courting Japanese diplomatic recognition, announced a new 
“lenient policy”: those Japanese who had “committed minor crimes 
or who had repented comparatively well” were to be dealt with le- 
niently and not prosecuted; those who committed serious crimes would 
receive “lenient sentences according to their crimes and conduct while 
in custody”; and those who had committed “crimes both during the 
war and further crimes on Chinese territory after the Japanese sur- 
render would be dealt with according to the combined crimes.” 


Special military courts were organized by the Supreme People’s 
Court to try the remaining Japanese war criminals.*”’ The accused 
were allowed to present a defense, and be represented by defense 
lawyers. In one such trial, eight defendants faced charges that in- 
cluded mass slaughter of 1,280 villagers, killing of civilians and pris- 
oners of war, and use of poison gas and “germ warfare.”*°* The de- 
fendants all confessed and expressed their contrition before the court. 
The military court adjudged prison sentences ranging from twelve to 
twenty years, with the time already spent in custody deducted from 
the terms. Two days after this trial, the Supreme People’s Procura- 
torate released 335 Japanese accused of war crimes, because they 
“had shown repentance during their custody or . . . were lesser crim- 
inals.”*°° 





#2GPW art. 129. 

*8P. Piccigallo, The Japanese on Trial 173 (1979). 

“Law Governing the Trial of War Criminals, Oct. 24, 1946, in 14 Law Reports of 
Trials of War Criminals 152 (1949). 

“SP. Piccigallo, supra note 403, at 170. 

*°SNPC Decision on Japanese Criminals, June 21, 1956, reprinted in 2 People’s China 
and International Law, supra note 373, at 1590. 
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While the trial procedures received by the Japanese defendants 
were doubtlessly of at least equal fairness and regularity with any 
accorded PRC citizens at the time, it is questionable whether they 
can be considered as having met the minimum standards prescribed 
in the Conventions.*® 


The recent extensive development of the Chinese legal system in- 
cludes provisions for a considerable number of procedural and sub- 
stantive guarantees, to include the right of defense and the prohi- 
bition of any coercion of confessions. A strict application of these new 
legal standards in any future trials of war crimes suspects by military 
courts would go far toward fulfillment of the obligations imposed by 
the Geneva Conventions. 


VI. CONCLUSIONS 


The military legal system of Communist China has successfully 
performed a number of important functions since the PLA was first 
organized in 1927. It has, first of all, fulfilled the basic task of main- 
taining discipline that is common to all armed forces; only trained, 
disciplined armies, and not mobs, can win wars. At the same time, 
the military legal system has played an essential part in fulfilling 
the political aspects of military discipline in the PLA. As we have 
seen, the maintenance of discipline in the Red Army was essential 
in securing the good will and support of the peasants during the civil 
wars. Mao taught that “Red Army discipline is a practical propaganda 
to the masses.”*"' Undisciplined troops could have turned the peas- 
ants to active hostility, and Mao’s guerilla “fish” would then have 
had no “water” to surround and protect them.*’? Instead, the military 
legal system was a means of achieving the politically-based discipline 
Mao outlined to govern relationships between officers and soldiers of 
the army, between the army and the people, and between captors and 
captives.*?* This “iron discipline” was sufficiently durable to weather 
years of civil war and resistance to Japan and to ultimately achieve 
the complete seizure of state power so long sought by the CCP. With 
power won, the CCP’s army assumed an additional role as a national 
defense force, but the political aspect of discipline remained para- 
mount. The first rule of discipline for the PLA, even before the tra- 





“Particularly those providing: “No moral or physical coercion may be exerted on 
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ditional three main rules and eight points, remains “implementing 
the line, principles, and policies of the Communist Party of China.”*"* 


The military legal system has fulfilled a second function, as an 
important part of the development of the Chinese legal system as a 
whole. As we have seen, the military court system was the first for- 
malized court system of Communist China, and the first to establish 
the roles of the procuracy and the assessors. Throughout the history 
of Communist China, the military legal system has been called upon 
in times of crisis to function as the main, and at times the sole, 
instrument for carrying out the judicial function. In civil war, at the 
beginning of the PRC, and during the Cultural Revolution, the mil- 
itary legal system was required to extend its scope and maintain order 
for much of Chinese society. In the post-Mao restoration and rapid 
expansion of “socialist legality,” the military legal system has played 
a leading role, and it has proved to be a source for thousands of cadres 
to supply much of the national legal system with trained and polit- 
ically reliable legal workers. 


The Chinese legal heritage is reflected in the operation of the mil- 
itary legal system. The traditional preference for informal adjudi- 
cation of disputes is apparent as the commanders and Party com- 


mittees continue to handle cases of significant gravity through 
disciplinary rather than criminal procedures whenever practicable.*!® 
Several other traditional principles are maintained in the modern 
military legal system, to include sentencing by analogy, rewarding 
of voluntary surrender and confession, suspending execution of the 
death penalty for two years, and lack of a presumption of innocence. 
At the same time, considerable recent substantive and procedural 
development is evident. A formal, regularized system that provides 
significant procedural guarantees and safeguards is now in place. 
Even if their actual application is as yet unclear, the provisions for 
defense, strict requirements for collection and evaluation of evidence, 
and appellate rights provide a basis for optimism that a normalized 
system capable of giving the PLA offender reasonably fair treatment 
is emerging. The past class-oriented approach to justice is giving way 
before loud calls for “equality before the law.”*"® The development of 





“PLA Discipline Regulation (1984) art. 2(1). 

“18 See supra text accompanying notes 345 & 346. 

“16 See Li & Wang, Adhere to the Principle That All Men Are Equal Before the Law, 
Safeguard the Authority and Dignity of the Law, Red Flag, June 16, 1986, at 24-27, 
translated in Joint Publications Research Service, China Report: Red Flag, Aug. 7, 
1986, at 42, 43, 45-46. Equality before the law is now proclaimed in the Constitution 
(1982), art. 23: “All citizens of the PRC are equal before the Law”; and in the Organic 
Law of the People’s Courts, art. 5: “In conducting trial, the people’s courts treat all 
citizens equally according to the law, irrespective of nationality, race, sex, occupation, 
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a legal system according equal treatment to the high and mighty as 
well as to the masses is viewed as essential in order to prevent dis- 
orders like those that wracked China during the Cultural Revolution, 
and as a prerequisite to economic development. This more egalitarian 
approach is reflected in the 1984 PLA Discipline Regulation, which 
no longer utilizes Mao’s distinction between “contradictions among 
the people” as opposed to “contradictions between the enemy and 
ourselves”*’’ as a basis for administering discipline, and in which 
directives to purge “class enemies” from the ranks of the PLA*™ no 
longer appear. 


The modern Chinese military legal system still faces problems in 
its development. Internal PLA discipline problems are apparently at 
a serious enough level that a new supplement to the Three Main 
Rules of Discipline and the Eight Points for Attention is being intro- 
duced. The “Eight Prohibitions” are “new rules” for general enforce- 
ment: 


(1) prohibition against beating, swearing at, and corporal 
punishment for soldiers; 


(2) prohibition against receiving gifts from soldiers; 


(3) prohibition against infringement of soldiers’ interests by 
cadres; 
(4) prohibition against imposing fines on soldiers; 


(5) prohibition against alcoholism; 
(6) prohibition against gambling; 
(7) prohibition against reading pornographic materials; and 


(8) prohibition against deception.*’® 


Another problem for the Chinese military legal system is the lack 
of genuine independence. Statutes promising judicial independence 
do not mean that any real independence from the CCP exists. Like 
all Chinese institutions, courts must accept Party leadership. Never- 
theless, the CCP has proclaimed its intention to allow courts to decide 
individual cases without undue outside influence: “[CCP] leadership 
refers mainly to leadership by means of policy and principle and 





social background, religious belief, education, financial status or length of residence, 
and without allowing any special privileges.” 

“17PLA Discipline Regulation (1975) art. 3(c). 

“187d. art. 16. 

419Beijing Domestic Service, Yu Qiuli Proposes ‘Eight Prohibitions’ for PLA, Aug. 
8, 1986, translated in Foreign Broadcast Information Service, Aug. 11, 1986, at K1. 
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political and ideological leadership, rather than interference in the 
judicial organs’ exercise of their powers or replacing the judicial or- 
gans in the exercise of those powers.”*° Nevertheless, so long as 
Premier Deng’s “Four Principles” (CCP leadership, Marxism-Lenin- 
ism-Mao Tse-tung thought, people’s democratic dictatorship, and so- 
cialist road) remain the basis for the operation of the military legal 
system, meaningful judicial independence cannot be achieved. 


Despite continuing problems, expectations for sustained develop- 
ment of the Chinese military legal system arise from the fact that 
the attainment of “socialist legality” remains an important policy 
goal of the CCP. While it is most unlikely that the CCP will loosen 
its power over its state and its armed forces by establishing a truly 
independent legal system, CCP power need not be threatened by ac- 
cording PLA soldiers basically fair and equal treatment under the 
military legal system. The recent development of the military legal 
system indicates that a new criteria of basic procedural fairness is 
indeed being applied to its traditional functions: maintaining disci- 
pline and combat effectiveness in the world’s largest armed forces; 
and maintaining the political unity of the army with the Chinese 
Communist Party. 


APPENDIX A 


PROVISIONAL REGULATIONS OF THE PEOPLE’S REPUBLIC 
OF CHINA ON PUNISHING SERVICEMEN WHO COMMIT OF- 
FENSES AGAINST THEIR DUTIES.* 

[Adopted 10 June 1981 by the Standing Committee of the 5th Na- 
tional People’s Congress at its 19th session] 


Article 1 


On the basis of the guiding ideology and fundamental principles of 
the “Criminal Law of the People’s Republic of China,” these regula- 
tions are formulated with a view to punishing servicemen for offenses 
they commit against their duties, educating them to conscientiously 
carry out their duties and strengthening the combat capability of 
army units. 


Article 2 


Any act of an active duty PLA serviceman that infringes on his 
duties and endangers the state’s military interests and is punishable 





4201,i & Wang, supra note 416, at 46. 
“Chinese text in 12 State Council Bulletin (1981). Translation in Foreign Broadcast 
Information Service, Daily Report: China, June 12, 1981, at K 1. 
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by law is considered a serviceman’s offense against his duties. How- 
ever, in cases of markedly mild offenses and when not too much harm 
has been caused, the act is not considered an offense and will be dealt 
with in accordance with military discipline. 

Article 3 


Any person who violates the regulations on using firearms and 
equipment and causes serious accidents arising from his negligence 
and resulting in severe injury or death of others may in serious cases 
be sentenced to fixed-term imprisonment of not more than three years 
of detention at hard labor, and in cases with particularly serious 
consequences to fixed-term imprisonment of not less than three years 
and not more than seven years. 


Article 4 


Any person who violates the law and regulations on guarding the 
state’s military secrets by betraying or losing important state military 
secrets may in serious cases be sentenced to fixed-term imprisonment 
of not more than seven years or detention at hard labor. 


Any person who commits the above offense during wartime may 
be sentenced to fixed-term imprisonment of not less than three years 
and not more than ten years, and in particularly serious cases to 
fixed-term imprisonment of not less than ten years or life imprison- 
ment. 


Any person who steals, collects or furnishes military secrets for 
enemies or foreigners may be sentenced to fixed-term imprisonment 
of not less than ten years, life imprisonment or death. 


Article 5 


Any person in command or on duty who causes serious consequences 
by leaving his post or neglecting his duties may be sentenced to fixed- 
term imprisonment of not more than seven years or detention at hard 
labor. 


Any person who commits the above offense during wartime may 
be sentenced to fixed-term imprisonment of not less than five years. 


Article 6 


Any person who deserts the army in violation of the military service 
law may in serious cases be sentenced to fixed-term imprisonment of 
not more than three years or detention at hard labor. 


Any person who commits the above offense during wartime may 
be sentenced to fixed-term imprisonment of not less than three years 
and not more than seven years. 
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Article 7 


Any person who crosses the boundary (border) illegally to flee the 
country may be sentenced to fixed-term imprisonment of not more 
than three years or detention at hard labor, and in serious cases to 
fixed-term imprisonment of not less than three years and not more 
than ten years. 


During wartime, offenders may be subject to heavier punishment. 


Article 8 


Any serviceman on active duty at the border or coastal defense line 
who practices favoritism or commits other irregularities or allows 
another person to cross the boundary (border) without authorization 
may be sentenced to fixed-term imprisonment of not more than five 
years or detention at hard labor, and in serious cases to imprisonment 
of not less than five years. During wartime, the punishment may be 
more severe. 


Article 9 


Any serviceman who abuses his power of office to maltreat or per- 
secute a subordinate and whose offenses are so vile as to have caused 
serious injuries or other serious consequences may be sentenced to 
fixed-term imprisonment of not more than five years or detention at 
hard labor. For offenses that result in the death of a person, offenders 
may be sentenced to fixed-term imprisonment of not less than five 
years. 


Article 10 


Any person who resorts to violence or threat to obstruct command 
personnel or personnel on shift or station duty from performing their 
duties may be sentenced to fixed-term imprisonment of not more than 
five years or detention at hard labor, and in serious cases to fixed- 
term imprisonment of not less than five years. In especially serious 
cases or in cases of serious injuries or deaths resulting from such 
offenses, offenders may be sentenced to life imprisonment or death. 
During wartime, the punishment may be more severe. 


Article 11 


In cases of theft of weapons, equipment or military supplies, of- 
fenders may be sentenced to fixed-term imprisonment of not more 
than 5 years or detention at hard labor, and in serious cases, to fixed- 
term imprisonment of not less than five years and not more than ten 
years. In especially serious cases, offenders may be sentenced to fixed- 
term imprisonment of not less than ten years or life imprisonment. 
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During wartime, the punishment may be more severe, and offenders 
may be given the death sentence if the offenses are especially serious. 


Article 12 


Any person who commits the crime of sabotaging weapons, equip- 
ment or military installations may be sentenced to fixed-term im- 
prisonment of not more than three years or detention at hard labor. 
In cases of sabotage of major weapons, equipment or military instal- 
lations, offenders may be sentenced to fixed-term imprisonment of 
not less than three years and not more than ten years. In especially 
serious cases, offenders may be sentenced to fixed-term imprisonment 
of not less than ten years, life imprisonment or death. During wartime 
the punishment may be more severe. 


Article 13 


Any serviceman who deliberately inflicts injuries to himself in order 
to evade his military obligations during wartime may be sentenced 
to fixed-term imprisonment of not more than three years, and in 
serious cases to fixed-term imprisonment of not less than three years 
and not more than seven years. 


Article 14 


Any person who fabricates rumors to mislead others and undermine 
army morale during wartime may be sentenced to fixed-term im- 
prisonment of not more than three years, and in serious cases to fixed- 
term imprisonment of not less than three years but not more than 
ten years. 


Any person who colludes with the enemy to spread rumors so as to 
mislead others and undermine army morale may be sentenced to 
fixed-term imprisonment of not less than ten years or life imprison- 
ment. In especially serious cases, offenders may be given the death 
sentence. 


Article 15 


Any person who is directly responsible for deliberate abandonment 
of wounded on the battlefield, particularly in those cases that are 
considered abominable, may be sentenced to fixed-term imprisonment 
of not more than three years. 


Article 16 


All servicemen who are afraid of fighting and desert from the bat- 
tlefield will be sentenced to three years’ imprisonment or less; in 
serious cases, they will be sentenced to three to ten years’ impris- 
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onment; and in cases which caused major losses in battle or war, they 
will be sentenced to ten years to life imprisonment or death. 


Article 17 


All servicemen who disobey orders during a battle, thus jeopardiz- 
ing the outcome of a war, will be sentenced to three to ten years’ 
imprisonment, and in cases of serious harm to the battle or war effort 
they will be sentenced to ten years to life imprisonment or death. 


Article 18 


All servicemen who intentionally make a false report about the 
military situation and fake military orders, thus jeopardizing military 
operations, will be sentenced to three to ten years’ imprisonment, and 
in cases of serious harm to the battle and war effort they will be 
sentenced to ten years to life imprisonment or death. 


Article 19 


All servicemen who are afraid of death in battle and voluntarily 
lay down weapons and surrender to the enemy will be sentenced to 
three to ten years’ imprisonment, and in cases of a serious nature 
they will be sentenced to ten years to life imprisonment. 


All servicemen who, after surrendering to the enemy, help the 
enemy will be sen*enced to ten years to life imprisonment or death. 


Article 20 


All servicemen who plunder and harm innocent residents in mili- 
tary operational areas will be sentenced to seven years’ imprisonment 
or less; in serious cases, they will be sentenced to more than seven 
years’ imprisonment; and in cases of a particularly serious nature, 
they will be sentenced to life imprisonment or death. 


Article 21 


All servicemen who seriously maltreat captives will be sentenced 
to three years’ imprisonment or less. 


Article 22 


In times of war, servicemen who are sentenced to three years’ im- 
prisonment or less with a reprieve because there is no actual danger 
may be allowed to atone for their crimes by performing good services. 
When they have performed really good services, the original sentence 
may be rescinded, and they will no longer be considered criminals. 
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Article 23 


All servicemen on active duty who commit crimes not listed in these 
regulations will be handled in accordance with the related articles of 
“The Criminal Law of the People’s Republic of China.” 


Article 24 


As to servicemen who commit serious crimes, their decorations, 
medals and titles of honor may be recalled, in addition to their being 
punished. 


Article 25 


All staff members and workers of the military establishment who 
commit crimes listed in these regulations will be punished in accord- 
ance with these regulations. 


Article 26 
These regulations will become effective as of 1 January 1982. 


APPENDIX B 


CHINESE PEOPLE’S LIBERATION ARMY DISCIPLINE REGU- 
LATION* 


[Promulgated 27 January 1984 by the Central Military Commis- 
sion of the People’s Republic of China] 


Chapter I. General Principles 
Article 1 


The discipline of the Chinese People’s Liberation Army is a strict 
discipline based on political consciousness. It is an important factor 
for the combat effectiveness of the Army and a guarantee for uniting 
ourselves, winning victories over the enemy, and accomplishing all 
tasks. Members of the whole Army must consciously and strictly 
observe military discipline, faithfully and loyally fulfill their sacred 
duty of defending the socialist motherland and the people under all 
kinds of arduous and dangerous conditions, firmly implement orders, 
and must not violate any discipline. 





“Chinese text in 1985 Yearbook on Chinese Communism 9-15 to 9-22 (Taipei: Insti- 
tute for the Study of Chinese Communist Problems). Translated by Daniel Chen. 
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Article 2 
Basic content of the Chinese People’s Liberation Army discipline: 


1. Implementing the line, principles, and policies of the Communist 
Party of China, and observing the state’s Constitution, laws, and 
regulations; 

2. Implementing the various orders, rules, and regulations of the 
Army; 

3. Implementing orders, directives, and instructions of the higher 
level; 


4. Implementing the Three Main Rules of Discipline and the Eight 
Points for Attention. 


The Three Main Rules of Discipline: (1) Obey orders in all your 
actions; (2) Do not take a single needle or piece of thread from the 
masses; (3) Turn in everything captured. 


The Eight Points for Attention: (1) Speak politely; (2) Pay fairly 
for what you buy; (3) Return everything you borrow; (4) Pay for any- 
thing you damage; (5) Do not hit or swear at people; (6) Do not damage 


crops; (7) Do not taxe liberties with women; (8) Do not ill-treat cap- 
tives. 


Article 3 


To maintain and consolidate the discipline of our army, all members 
of the Army must be educated in its morale, laws, regulations, and 
discipline. 

The execution of discipline must be clear-cut concerning rewards 
and punishments. To those who distinguish themselves in accom- 
plishing the mission, obeying and upholding discipline, appropriate 
rewards should be granted. To those who violate discipline, appro- 
priate punishment should be given, depending on the situation. 


Article 4 


The leadership at every level has the direct responsibility to main- 
tain discipline, and has the authority to grant either rewards or pun- 
ishments in accordance with these regulations. All leaders at all levels 
must serve as models in strictly obeying, maintaining, and protecting 
discipline. When administering rewards or punishments, leaders must 
apply the principles and facts in a timely and appropriate manner, 
without partiality, not substituting sentiment for policy. In general 
situations, all punishments and rewards should be submitted to the 
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Party committee (branch) for discussion and determination, and be 
carried out by the leadership. 


Article 5 


Military personnel must conscientiously obey and maintain disci- 
pline. When one violates discipline and is stopped and dissuaded by 
others, he should make immediate corrections; the exemplary behav- 
ior or deeds of others observed should be diligently learned from and 
applied; upon observing other military personnel violating discipline, 
one should dissuade and stop them; upon observing others violating 
the law, one must step forward and persistently stop it. All the above- 
mentioned circumstances should be timely reported to superiors. 


Chapter II. Rewards (omitted) 
Chapter III. Punishments 
Section 1. Purpose of punishments, categories and requirements. 
Article 20 
Punishment is an auxiliary educational meaus to maintain and 


consolidate discipline. Its purpose is to learn from past mistakes, to 
avoid future ones, and to cure the illness to save the patient; to 
strengthen unity; and to heighten combat effectiveness. 


Article 21 
Categories of punishment. 
. Warning; 
. Serious warning; 
. Demerit; 
4. Major demerit; 
5. Demotion from position (rank); 
6. Dismissal from office; 
7. Dismissal from military status. 


Demotion from position (rank), generally demote one position or 
one rank; cadres demoted from position should at the same time be 
demoted in salary. For enlisted men, the punishment of demotion 
from position applies to sergeants, demotion of rank applies to vol- 
unteers, dismissal from office applies to sergeants and deputy ser- 


geants. 
85 





MILITARY LAW REVIEW [Vol. 119 


Article 22 


To those who perpetrate one of the discipline-violating acts listed 
below, which result in damages or adverse effects, or violate laws, or 
commit criminal violations of the law but, according to the law, they 
are exempted from being charged for criminal responsibility, should, 
according to the circumstances, be given education and criticism or 
appropriate disciplinary punishment. 


1. Violating the policy of the Party and the Constitution, laws, and 
regulations of the state; 


2. Violating and disobeying orders, violating codes, regulations, 
institutions, and systems; 


3. Displaying a negative attitude in combat, cowardice in combat, 
failure to grasp combat opportunities; 


4. Acting individually without orders or coordination from superiors 
and thereby hindering coordinated operations; 


5. Damaging or losing public property, weapons, or equipment, or 
causing incidents due to violations of institutions; 


6. Revelation of state and military secrets; 

7. Failure to perform duties, delaying work; 

8. Absence without leave, or failure to return from leave on time; 
9. Threatening superiors or others with weapons; 

10. Fighting, or disturbing the public order; 

11. Obscene or indecent conduct, dissolute behavior; 

12. Theft of public or private property; 

13. Gambling, smuggling, speculation; 

14. Seeing a danger and not assisting; 


15. Counterblows and vengeance, framing others, making false ac- 
cusations, or creating rumors; 


16. Unprincipled behavior, condoning wrongdoers and violations; 
17. Suppressing democracy and physically punishing subordinates; 
18. Making falsities and fakes, and deceiving superiors; 

19. Violating discipline in other aspects. 


Those who have violated the state’s law so as to necessitate in- 
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dictment for criminal responsibility shall be transferred to the judicial 
departments for trial according to the law. 


Section 2. Authority for punishment. 


Article 23 


Authority for punishment of enlisted men (including voluntary sol- 
diers): 


The company commander and political instructor have authority 
to issue warning. 


The battalion commander and political instructor have authority 
to issue warning and serious warning. 


The regiment commander and political commissar have authority 
to issue warning, serious warning, demerit, major demerit, demotion 
from position, demotion from rank, or dismissal from position. 


The division commander and political commissar, the army com- 
mander and political commissar, and the military region commander 
and political commissar have authority over all categories of punish- 
ment. 


Article 24 
Authority for punishment of cadres of platoon-level or higher: 


The battalion commander and political instructor have authority 
to issue warning to platoon-level cadres. 


The regiment commander and political commissar have authority 
to issue warning, serious warning, demerit, and major demerit to 
platoon-level cadres; for company-level cadres they have authority to 
‘ issue warning and serious warning. 


The division commander and political commissar have authority 
.to issue warning, serious warning, demerit, and major demerit to 
cadres of battalion-level or below. 


The army commander and political commissar have authority to 
issue warning, serious warning, demerit, and major demerit to cadres 
of regiment-level or below. 


The military region commander and political commissar have au- 
thority over all categories of punishment for cadres of battalion-level 
or below, and have authority to issue warning, serious warning, de- 
merit, and major demerit to cadres of division and regiment level. 


Enforcement of demotion from position, demotion of rank, or dis- 


87 





MILITARY LAW REVIEW [Vol. 119 


missal from position shall be carried out by authorities responsible 
for appointment and dismissal. 


Authority for punishment of dismissal from military status for cadres 
of regiment-level and above, and authority for punishment of cadres 
of army level and above, is vested in the Chairman of the State Central 
Military Commission. 

Demotion of rank shall be enforced in accordance with the Chinese 
People’s Liberation Army Regulations on the Service of Officers. 


Article 25 
(omitted) 

Article 26 
(omitted) 

Article 27 


All general headquarters, branches of the armed forces, armed ser- 
vice branches, and equivalent units have the same authority of pu- 
nitive action as that vested in the military region. 


Article 28 


Deputy commanders at every level have the authority of punitive 
action when they are acting as the commander. 


Section 3. Enforcement of Punishment. 
Article 29 


Punitive actions must be determined with solemnity and care. Es- 
pecially during wartime, it is essential to maintain the aggressive 
attitude of combat leaders. All punishments imposed by superiors on 
their subordinates must be based on investigation, research, and clear 
resolution of any mistaken facts, as well as the following: 


1. A comprehensive and historical evaluation must be made of the 
facts, nature, details, circumstances, and influences of the errors com- 
mitted, as well as the violator’s past performance and his degree of 
recognition of the mistake. It is necessary to listen to both the opinions 
of the masses and the statement of the violator. The violator should 
be educated to repent to the wrongdoing. 


2. Each wrongdoer should receive only one punishment. 
Article 30 


Superiors are to handle violations in a timely manner. In general, 
punitive actions should be administered within two months. If the 
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case is especially complicated, or other unusual circumstances ne- 
cessitate extension of this time limit, the case should be submitted 
to the higher level for approval. 


Article 31 


In determining punishment it is necessary to first meet with the 
violator and hear his statement. If the violator does not accept his 
punishment, he may petition for appeal within ten days. Execution 
of punishment will not be suspended during the petition period. 


Article 32 


Announcement of the decision and of the punishment, in order to 
educate the violator and the troops, may be made as follows: face-to- 
face, before the troops, in meetings, or in writing. 


Persevere in giving violators persuasive education and assistance, 
do not discriminate against them, and prohibit physical punishment, 
scolding, or indirect means of physical punishment. Insulting per- 
sonal dignity is especially prohibited. 


Article 33 


Superiors of every level must constantly supervise punishments 
administered by subordinates. Whenever they discover any inappro- 
priate punishments, superiors should direct subordinates to correct 
them promptly. All punishments administered shall be recorded and 
filed. 


Chapter IV. Accusation and Appeal 
Article 34 


Accusation and appeal are the democratic rights of servicemen, 
which are designed to bring into play the role of supervision of the 
masses, and to guarantee that punishments will be enforced correctly. 


Article 35 


Soldiers have the right to make accusations against those who have 
perpetrated offenses against law and discipline. Those who consider 
the punitive actions taken against them to be improper have the right 
to appeal. Accusations and appeals should be based on facts and should 
not falsely accuse others. 


Accusations and appeals may be submitted through channels, or 
bypassing channels. Those bypassing channels should be submitted 
in writing. 


Soldiers’ accusations against nonmilitary personnel should be re- 
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ported to political organs, which will assess the situation and, if nec- 
essary, render assistance. 


Article 36 


The accused have the right to defense, but they should not try to 
make things difficult for, or try to hinder, the accuser in submitting 
accusations, nor should they attempt counterattacks or revenge. 


Article 37 


The rights of accusation and appeal of military personnel should 
be fully protected. Superiors of every level and any organ shall not 
detain or stop accusations and appeals made by military personnel, 
nor will they cover for or protect the accused. If the accusation should 
be transferred to other relevant departments, it should be transferred 
to a superior of the accused. If an appeal is proved true, and the 
original punishment was inappropriate, it should be corrected. 


Article 38 


Superiors of every level must immediately investigate and handle 
accusations and appeals made by military personnel. The period of 
handling generally should not exceed two months. The person making 
an accusation or appeal should be informed of the disposition in a 
timely manner. 


Chapter V. Handling of Special Cases 
Article 39 
(omitted) 
Article 40 
(omitted) 
Article 41 


Soldiers who have manifested evident signs that they might desert 
out of fear of punishment, or that they might commit violence or 
suicide, etc., may be placed in temporary custody. 


Temporary custody is a preventive measure, ordinarily involving 
isolation or appointment of personnel to watch over the actions of the 
detainee. Those under temporary custody should receive education. 
No torture is allowed. The detainee’s problem should be investigated 
and handled appropriately. Dispositions should be reported to supe- 
riors in a timely manner. The period of temporary custody generally 
should not exceed seven days. If extension is necessary it should be 
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approved by superiors, but the accumulation should not exceed fifteen 
days. 
Authority for imposing temporary custody is as follows: 
Soldiers—approved by regiment commander. 
Platoon and company cadres—approved by division commander. 
Battalion and regiment cadres—approved by army commander. 
Division cadres—approved by military region commander. 


Army level cadres and above—approved by State Central Military 
Commission. 


Article 42 


Under emergencies commanders of every level are authorized to 
temporarily remove from their positions incompetent subordinate 
cadres, and to appoint substitutes, but they should report to their 
superiors as soon as possible and be held responsible for their actions. 


Article 43 


Upon discovering criminal acts such as deserting in combat, mu- 
tiny, violent acts and murder, and when there is no time to report 
the incident, soldiers should take immediate measures to stop it, 
report it to their superiors afterwards, and be held responsible for 
their actions. 


Chapter VI. Supplementary Articles 

Article 44 

(omitted) 
Article 45 

(omitted) 
Article 46 

(omitted) 
Article 47 

(omitted) 
Article 48 


These regulations apply to active duty military personnel, to mil- 
itary staff members and to military establishment workers. 
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APPENDIX C 


PROVISIONAL ORGANIZATIONAL REGULATIONS OF THE 
MILITARY COURTS OF THE CHINESE SOVIET REPUBLIC* 


CENTRAL EXECUTIVE COMMITTEE OF THE CHINESE 
SOVIET REPUBLIC ORDER number 3 


In order to protect the rights of fighters, commanders, and personnel 
within the Red Army, and to uphold the Red Army’s iron discipline, 
the Executive Committee specially promulgates, “The Provisional Or- 
ganizational Regulations of the Military Courts of the Soviet Repub- 
lic’s Red Army.” The regulations promulgated here shall take effect 
as of 15 February 1932. After the Revolutionary Military Central 
Committee receives this order, it shall be transmitted to the head- 
quarters of units of the Red Army and militia, and these shall organize 
military courts in accordance with the specifications of these regu- 
lations in order to administer all criminal adjudications within the 
Red Army and to render judgments regarding them. 


Chairman Mao Tse-tung 


Vice-Chairmen Hsiang Ying 
Chang Kuo-t’ao 


1 February 1932 


PROVISIONAL ORGANIZATIONAL REGULATIONS OF THE 
MILITARY COURTS OF THE CHINESE SOVIET REPUBLIC 


Chapter I: General Principles 
Article 1 


All members of the Red Army, guerilla bands, independent divi- 
sions and regiments, companies of Communist (Red) guards, and as- 
sorted armed groups in military service, no matter if they are military 
personel or function in some other capacity, shall have their cases 
adjudicated by the military courts if they violate the criminal law, 
the military criminal law, or some other law. However, this does not 
apply to those whose actions are violations of common discipline but 
not of the law. 


Article 2 


In battle zones, the illegal actions of residents will be judged by 
the military courts whether the infraction was against the military 





“Original in Shih-sou tzu-liao-shih kung-fei tzu-liao (Hoover Institution, microfilm, 
1960) no. 008.5525/3754/0553, reel 7, item 15. Translated by Gary White (revised). 
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criminal (code) or some other law; activities such as spying or espi- 
onage, if within a battle zone, shall also be judged by the military 
courts. 


Article 3 
Each level of military courts must be organized according to the 
provisions of these regulations. 
Chapter IIT: The System of Organization of the Military Courts 
Article 4 


Military courts shall be divided into the following four types: (i) 
primary military courts, (ii) primary field military courts, (iii) su- 
perior military courts, and (iv) the Supreme Military Judicial Con- 
ference. 


Article 5 


The primary military courts shall be established within the head- 
quarters of the Red Army, division headquarters, the headquarters 
of military districts, and the headquarters of independent divisions; 
primary field military courts shall be established within the head- 


quarters of the highest leadership in the battle-zone. 
Article 6 


The superior military courts shall be established within the Central 
Revoluntionary Military Committee. 


Article 7 


The Supreme Military Judicial Conference shall be established within 
the Supreme Court. 


Article 8 


The primary military courts and the primary field military courts 
shall be subordinate to the superior military courts; and the superior 
military courts shall be subordinate to the Supreme Court. 


(Note 1) 


Until the Supreme Court is established, the Provisional Central 
Government shall temporarily organize a court to resolve cases to be 
reviewed by the Supreme Military Judicial Conference. 


(Note 2) 
For Soviet territory that is not yet contiguous with the central 
Soviet territory, the superior military courts established in the high- 
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est military committees shall also have the authority of courts of last 
resort. 


Chapter III: The Composition of the Military Courts 
Article 9 


Primary military courts shall be composed of a (chief) judge and 
two (panel) judges, who shall comprise a judicial committee. The Su- 
perior military courts shall consist of a judicial committee composed 
of a (chief) judge, an assistant judge, and three panel judges, and 
(such committee) shall see to the necessary arrangements of the pri- 
mary military courts. The Supreme Court shall determine what peo- 
ple shall comprise the Supreme Judicial Military Conference; the 
participation of representatives of the Central Revolutionary Military 
Committee is essential. 


Article 10 


The judge and the panel judges of the primary military courts shall 
be elected from vepresentatives of the officers and soldiers and shall 
be approved by the superior military courts. The judge and the panel 


judges of the superior military court shall be nominated by the Cen- 
tral Revolutionary Military Committee and shall pass the approval 
of the Supreme Court. 


Article 11 


The commander of any level military unit may not concurrently 
serve as a judge or a panel judge of a military court. 


Article 12 


The court for the adjudications at the primary military court shall 
consist of three people. The judge shall be chairperson and the other 
two shall be assessors. Whenever cases are being examined by the 
superior military courts as a court of first instance, assessors must 
be used. However, for final reviews, no assessors shall be used; rather, 
the court shall consist of the presiding judge and the panel judges. 


Article 13 


Assessors shall be selected from among the officers and soldiers, 
and be changed once a week. For the period they act as assessors, 
they may be relieved of their military duties; when the assessor period 
is over, they shall return to the work of their original unit. 


Article 14 


Each level of military court must employ clerks and other (suitably) 
skilled personnel. 
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(Note 1) 


If the caseload is light, the number of members of the military 
courts can be decreased; the primary military courts may be provided 
with as few as one judge. The superior military courts may be provided 
with as few as one judge and one panel judge. 


(Note 2) 
If the case to be judged is simple and does not involve anything 
essential, a single panel judge may decide it. 
Chapter IV: The Jurisdiction of Military Courts and their Judicial 
Procedures 
Article 15 


The primary military courts shall judge as a court of first instance 
all of the cases of crimes of military leadership below the rank of 
division commander, fighters, and all staff serving within the military 
units. 


Article 16 
The primary military courts for the militia shall judge the military 


cases of the militia for the whole province. 
Article 17 


Primary field military courts shall judge all cases in areas where 
war is on, but shall still be courts of first hearing. 


Article 18 


The superior military courts are courts of last resort for judging 
cases already decided by primary military courts but appealed; at the 
same time they are courts of first hearing for the cases of command 
staff above the rank of division commander. 


Article 19 


The Supreme Military Judicial Conference is the court of last resort 
for judging cases already decided by superior military courts but ap- 
pealed; at the same time they are the court that shall judge personnel 
doing important military work who are above the rank of corps com- 
mander. 


Article 20 


Except for the Supreme Military Judicial Conference, for the de- 
cided cases of all the other levels of military courts, all the accused 
shall have the right to appeal within the appeal period prescribed in 
the verdict. The time limit for appeals shall be from seventy-two hours 
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to one month, the appeal period is to be determined by the court 
deciding the particular case at the time. 


Article 21 


In all cases with verdicts calling for the death penalty, even if the 
accused does not initiate an appeal, the court judging the particular 
case must submit the court records to the higher court for confirmation 
(of the verdict). 


(Note) 


Under extraordinary military conditions a judgment may be exe- 
cuted, and copies of the file of the case sent to a higher court for 
subsequent confirmation. 


Article 22 


The judging of cases must be done in a format open to the public, 
allowing officers, soldiers, and military staff to observe; however, if 
a case involves military secrets, a secret form of hearing may be 
selected, but the announcement of the decision must be public. 


Article 23 


When hearing a case, the court does not necessarily have to hear 
the case at its normal location. (The court) can go to the location of 
the military unit and the place of work of the transgressor to decide 
the case. 


Chapter V: The Military Procuracy—Its Organization and 
Responsibilities 
Article 24 
Wherever there are primary and superior military courts, there 


shall be established, respectively, a primary military procuracy and 
a superior military procuracy. 


Article 25 


The primary military procuracy shall have one procurator, one 
assistant procurator and several investigators. The superior military 
procuracy shall have one procurator general, two assistant procura- 
tors, and several investigators. In addition, five staff for assorted 
skilled positions such as secretaries and clerks may be employed. 


(Note) 


The staff personnel of the military procuracy can, depending upon 
the military units situations, be decreased from time to time. 
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Article 26 


If the commanders of any level or political commissars discover 
evidence of an illegal act in a military unit, they may execute an 
arrest of the transgressor and deliver him over to the appropriate 
level military procuracy for investigation. 


Article 27 


The military procuracy shall be the institution responsible for in- 
vestigations and inquests into military crimes. All cases, except for 
simple cases that are clear-cut and do not need further investigation, 
shall be sent to the military procuracy of the appropriate level for 
investigation. After the military procuracy has finished its investi- 
gation and issued its conclusion, they shall send the case to the mil- 
itary court for a hearing. 


Article 28 


The military procuracy is the prosecuting institution representing 
the state in cases of military crimes. It may investigate all cases of 
illegal activity within or relating to the military. Moreover, it may 
initiate a public complaint in a court, and during trial it may rep- 
resent the state in appearing in court and lodging charges. 

Article 29 


During the investigation of a case, the procurator shall have sole 
authority to interrogate anyone connected with the case. 


Article 30 


At the time of summons for interrogation a court writ, an arrest 
warrant, or a procuracy writ may be used. 


(Note 1) 
A military court may use only court writs and arrest warrants. 
(Note 2) 


Headquarters of corps, divisions, and other military organizations 
in places of the competence of military courts should allocate person- 
nel for use in the procuracy. 


Chapter VI: Funding 
Article 31 


The costs of the military courts and military procuracies shall be 
provided for by the appropriate military unit according to a budget. 
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Chapter VII: Supplement 
Article 32 


These regulations are the public order of the Central Executive 
Committee. 


Article 33 


The Central Executive Committee shall have the power to revise 
these regulations from time to time or to suspend them. 


Article 34 


From the day that these regulations are publicly promulgated, they 
shall be in force. 


Central Executive Committee 
Chairman Mao Tse-tung 


Vice-Chairmen Hsiang Ying 
Chang Kuo-t’ao 





THE DOCTRINE OF PRIMARY 
JURISDICTION AND FEDERAL 
PROCUREMENT FRAUD: THE ROLE OF 
THE BOARDS OF CONTRACT APPEALS 


by Captain Michael H. Ditton* 


On 15 September 1986, a federal district court judge issued rulings 
in a criminal fraud case brought against a major defense contractor 
that triggered shockwaves throughout the government contracts com- 
munity. In United States v. General Dynamics Corp.,' a federal judge 
held that the Armed Services Board of Contract Appeals (ASBCA) 
was a federal agency having primary jurisdiction over certain issues 
in a criminal contract fraud case. The criminal trial was interrupted 
pending determination of ten questions by the board.” The decision 
was a potential precedent-setting victory for the defendants that de- 
railed a highly publicized Department of Justice prosecution and dis- 
rupted other potential cases.* This decision threatened to upset a 
longstanding ASBCA practice of refusing to decide cases involving 
criminal fraud.‘ It also appeared to expand the board’s role from that 





“Judge Advocate General’s Corps, United States Army. Currently assigned as Trial 
Attorney, Contract Appeals Division, United States Army Lega! Services Agency. 
Formerly assigned as Officer in Charge, Wildflecken Branch Office, V Corps, Federal 
Republic of Germany, 1984 to 1986; Trial Counsel, V Corps, Frankfurt, Federal Re- 
public of Germany, 1983 to 1984; Platoon Leader and Executive Officer, Company B, 
4th Battalion, 68th Armor, Aschaffenburg, Federal Republic of Germany, 1976 to 1979. 
B.A. (summa cum laude), University of Minnesota, 1975; J.D., George Washington 
University National Law Center, 1982. Graduate, 99th Judge Advocate Officer Basic 
Course, 1982; 35th Judge Advocate Officer Graduate Course, 1987. Coauthor of The 
Prompt Payment Act: Increased Interest Liability for the Government, The Army Law- 
yer, Oct. 1982, at 24. Member of the bars of the Commonwealth of Virginia, the United 
States Court of Appeals for the Fourth Circuit, the Claims Court, and the United States 
Army Court of Military Review. This article was originally submitted in satisfaction 
of the thesis elective of the 35th Judge Advocate Officer Graduate Course. 

1 United States v. General Dynamics Corp., 644 F. Supp. 1497 (C.D. Cal. 1986), rev'd, 
828 F.2d 1356 (9th Cir. 1987). 

On June 19, 1987, the district court judge dismissed the criminal fraud charges 
against General Dynamics Corp. and several named defendants on motion of the De- 
partment of Justice (DOJ). Citing newly discovered evidence, DOJ filed amendments 
to its pleadings essentially agreeing with the defendant’s contentions concerning the 
best efforts nature of the contract. See infra notes 16, 165, and 167 and accompanying 
text. 

2 See infra text accompanying notes 10-18. 

®The Justice Department had indefinitely postponed a grand jury investigation of 
alleged fraud by Ford Aerospace, the other contractor awarded a Division Air Defense 
gun (DIVAD) prototype contract and the eventual winner of the DIVAD competition. 
Inside the Pentagon, Nov. 28, 1986, at 3. The Secretary of Defense canceled the DIVAD 
project on 27 August 1985 because of concerns that the gun system was inadequate 
for the Army’s needs. 

*See infra section V.D. 
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of an adjudicatory body, deciding cases properly brought before it, to 
a full-fledged administrative agency issuing advisory opinions to fed- 
eral courts. 


Then, on April 2, 1987, the Ninth Circuit Court of Appeals reversed 
the district court in a split decision.® Holding that the Armed Services 
Board of Contract Appeals was not a regulatory body, the court re- 
fused to apply the doctrine of primary jurisdiction. 


This article evaluates the rationales for the district court and Ninth 
Circuit rulings in General Dynamics and explores the ramifications 
of applying the doctrine of primary jurisdiction in the area of gov- 
ernment contract fraud. Specifically, the questions presented are 
whether the primary jurisdiction doctrine allows referral of contract 
issues in a criminal fraud case to a board of contract appeals, and if 
so, whether courts are required to refer those issues. 


The doctrine of primary jurisdiction is not a well-defined rule, but 
a discretionary tool judges use to promote court-agency relationships.® 
To properly answer the questions presented the article is divided into 
six parts. First we consider the decisions in General Dynamics. Second, 
a review of several Supreme Court cases traces the historical devel- 
opment of the primary jurisdiction doctrine. Recent lower court de- 
cisions then illustrate its current status. Third, the defense industry 
is analyzed to determine the nature of the industry and its regulatory 
scheme. Next, the issues in a criminal fraud case are examined through 
a discussion of criminal jurisdiction, procurement fraud theories, and 
various courts’ application of the primary jurisdiction doctrine in 
criminal cases. Fifth, the powers and functions of boards of contract 
appeals are established through a review of their historical role and 
the impact of the Contract Disputes Act.’ Finally, after a reexami- 
nation of the General Dynamics decisions, the article proposes a so- 
lution in the form of a balancing test to resolve the applicability of 
the primary jurisdiction doctrine to criminal contract fraud cases. We 
turn now to the General Dynamics case. 


I. THE GENERAL DYNAMICS DECISIONS 


General Dynamics arose out of the Army’s attempts to procure the 
division air defense gun (DIVAD, also known as the Sergeant York). 
As one of two private defense companies competing for award of a 





5United States v. General Dynamics Corp., 828 F.2d 1356 (Sth Cir. 1987). 
®See infra section IIA. 
741 U.S.C. §§ 601-613 (1982 & Supp. III 1985). 
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large production contract to provide a new air defense weapon, Gen- 
eral Dynamics was awarded a contract in 1978 to develop and man- 
ufacture two prototype DIVAD vehicles.® In this preproduction con- 
tract both contractors would train Army crews and furnish field support 
and training aids during the testing phase. The contract awarded to 
General Dynamics originally provided for progress payments in the 
amount of about thirty-one million dollars, but this amount was even- 
tually increased to forty-one million dollars in 1980. The two proto- 
types were delivered for testing in 1980. Ford Aerospace and Com- 
munications Corporation won the competition during development 
and operational testing. It received a base-year production contract 
with three annual production options. Following a public controversy 
over Sergeant York’s capabilities, the Secretary of Defense canceled 
the procument in August 1985 before exercising the third production 
option.® 


The Defense Contract Audit Agency (DCAA) audited the prepro- 
duction contract and issued a report in 1984.’° It found that certain 
costs associated with developing the DIVAD prototypes were mis- 
charged to accounts on other government contracts."’ As a result, 
over seven million additional dollars had been recovered by General 
Dynamics, thus preventing a loss on the DIVAD contract. The Army 


referred the matter to the Department of Justice (DOJ), which con- 
vened a grand jury in 1984. The grand jury returned an indictment 
in December 1985 against the Pomona division of General Dynamics 
and several named defendants.’ 


Following the indictment, counsel for General Dynamics filed a 
notice of appeal with the ASBCA. The board subsequently denied the 
appeal, holding that it did not have jurisdiction over cases involving 
fraud.’* General Dynamics filed two more appeals shortly thereafter 
on claims submitted to a contracting officer on the cost reimbursement 
contracts. The contracting officers had withheld payment for certain 
costs charged to bid and proposals (B&P) and independent research 
and development (IR&D) accounts because of the fraud investiga- 





Contract number DAAK10-78-C-0058. The vehicle was also known by its desig- 
nation “Sergeant York”. 

°U. S. News & World Rep., Sep. 9, 1985, at 11. 

Defense Contract Audit Agency, Audit Report No. 4501-3A486354, Mar. 14, 1984. 

The other contracts, Army number DAAK40-78-C-0281 and Navy number N000123- 
75-1233, were cost-reimbursement contracts unrelated to the DIVAD contract. 

The named defendants included a corporate vice-president, the Pomona division 
general manager, the DIVAD project manager, and the financial administrator. No 
government employees were charged. 

3General Dynamics Corp., ASBCA No. 32297, 86-2 B.C.A. (CCH) 4 18,903. 
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tion.'* On March 10, 1986, the board issued an order directing the 
contracting officer to issue decisions on these claims.’® 


Back in the district court the General Dynamics defendants filed 
a motion to dismiss the indictment on the grounds that the doctrine 
of primary jurisdiction required initial consideration of certain con- 
tract interpretation issues by the ASBCA."® 


On 15 September 1986, Judge Ferdinand F. Fernandez granted this 
motion in part by staying the criminal proceedings and referring ten 
questions concerning contract issues in the case to the ASBCA.’’ The 
judge reasoned that the highly regulated defense industry and the 
complex nature of the DIVAD contract produced issues requiring 
specialized expertise outside the conventional experience of judges. 
He also stated that failure to use the ASBCA would lead to a great 
lack of uniformity due to a danger of inconsistent court rulings.'® 


The Department of Justice filed an appeal of Judge Fernandez’s 
ruling with the Ninth Circuit Court of Appeals.'® DOJ argued that 
the primary jurisdiction doctrine should be limited to cases where 
Congress has determined that the receiving agency or board should 
exercise the primary role in deciding the questions under review, and 
several factors identified by the district court actually militated against 
application of the doctrine.”° 


The ASBCA adhered to its refusal to accept jurisdiction of the mat- 
ter and rejected the referral.”" Noting that it had no jurisdiction under 





The two appeals were docketed together as one case, ASBCA No. 32494-197, on 
26 February 1986. B&P and IR&D accounts are indirect cost pools that a contractor 
may establish to recover costs borne in working on projects in anticipation of preparing 
a bid or performing preliminary research related to a government contract. Since the 
DIVAD contract was a fixed-price contract, the alleged DIVAD-related work was charged 
to cost pools on the Army and Navy cost reimbursement contracts. 

©The contracting officer had refused to issue final decisions. He stated he was without 
power to decide claims inseverable from the allegations of fraud. General Dynamics 
then appealed from his continued refusal, which was docketed as ASBCA No. 34051. 

1®General Dynamics counsel argued that the nature of the contract itself was am- 
biguous since it was labeled as a “fixed price (best efforts)” type contract, and that 
customary usage in the industry allowed the charges to the B&P and IR&D accounts, 
Brief in Support of Defendants’ Motion to Dismiss at 9-15, United States v. General 
Dynamics Corp., 644 F. Supp. 1497 (C.D. Cal. 1986) (No. CR 85-1123-FFF). 

17 The ten questions generally asked the board to determine the nature of the contract 
(firm, fixed-price; “best efforts”; or possibly a hybrid); whether the contract required 
the contractor to spend more than the contract price to accomplish the contract objec- 
tives; and, if not, whether the contractor could lawfully charge expenses to the B&P 
and IR&D accounts. 

1°644 F. Supp. at 1503-5. 

29No. 86-5292 (notice of appeal filed October 15, 1986). 

Brief for the Appellant at 22, United States v. General Dynamics Corp., 828 F.2d 
1356 (9th Cir. 1987) (No. 86-5292). 

21General Dynamics Corp., ASBCA No. 33633 (Feb. 2, 1987). 
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the Contract Disputes Act nor authority to issue advisory opinions 
under its charter, the board left little doubt about its position.” The 
ASBCA would not be the willing partner contemplated by the district 
court. 


The Ninth Circuit reversed the lower court. The Court initially 
held that the district court’s stay was an appealable final decision 
because otherwise the government could find itself collaterally es- 
topped from appeal.”* It then went on to hold that deferral to the 
ASBCA was an impermissible delegation of the Article III judicial 
decision-making function and unwarranted interference with prose- 
cutorial discretion.” 


Il. THE DOCTRINE OF PRIMARY 
JURISDICTION 


The doctrine of primary jurisdiction is a judge-made* set of rules 
that courts use to mark the boundaries between judicial and admin- 
istrative jurisdiction. Commentators have variously described its op- 
eration as allocating power between courts and agencies to make 
initial determinations (and sometimes final determinations),”° divid- 
ing responsibility between courts and agencies,”’ preventing pre- 


mature or undue judicial interference with the administrative pro- 
cess," resolving both procedural and substantive conflicts that occur 





221d. at 5. 

23Because only the Court of Appeals for the Federal Circuit may review ASBCA 
decisions, 41 U.S.C. § 6079 (1) (1982 and Supp. III 1985); 28 U.S.C. § 1295 (a) (10) 
(1982 and Supp. III 1985), and the district court may not review the merits of an agency 
decision reviewed exclusively by another court, the government could face issue pre- 
clusion. “Thus, if General Dynamics were to appeal successfully an adverse ASBCA 
ruling, the district court would be required to accept the Federal Circuit’s construction 
of the DIVAD contract. Similarly, if General Dynamics’ version of the contract were 
affirmed by the ASBCA, that determination would be binding if the government were 
to forego its appeal, [footnote omitted] or if its appeal to the Federal Circuit were 
unsuccessful.” United States v. General Dynamics Corp., 828 F.2d 1356, 1361 (9th Cir. 
1987). General Dynamics would not be similarly estopped because the government is 
held to a higher standard of proof in the criminal prosecution. Jd. at n.5. 

24Td. at 1362-67. The Department of Justice later requested dismissal of the charges 
after reviewing additional evidence that supported General Dynamics’ interpretation 
of the contract. See General Dynamics Dismissal Tied to Document Discovery, Wash. 
Post, June 23, 1987, at Al, A8. 

25 Just how “judge-made” the doctrine is is illustrated by the seminal case of Texas 
and Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907), where the issue was 
neither briefed or argued before the court. See also Louisiana and Arkansas Ry. v. 
Export Drum Co., 359 F.2d 311 (5th Cir. 1966); infra text accompanying note 39. 

264 K. Davis, Administrative Law Treatise § 22:1 (2d ed. 1983). 

27Botein, Primary Jurisdiction: The Need for Better Court/Agency Interaction, 29 
Rutgers L. Rev. 867 (1976). 

28Convisser, Primary Jurisdiction: The Rule and its Rationalizations, 65 Yale L. 
Rev. 315 (1956). 
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when b agencies are created in an area of the courts’ original jurisdic- 
tion,”® and as a procedural device securing preliminary administra- 

tive determinations of regulatory matters.*° The most flaccid defini- 

tion states that the doctrine “provides guidance regarding whether a 
court should allow an initial opportunity to decide an issue in a case 
over which the court and the agency have concurrent jurisdiction.”* 
It is, however, distinct from the doctrine of exhaustion of remedies.*” 


The courts and commentators all agree that the doctrine is not an 
easily stated rule. No single standard governs this area. The judicial 
analyses have been variously described as a balancing test,** a quest 
for statutory purpose,™* or simply an ad hoc method of deciding the 
specific factual situation presented.*° 


Perhaps the most that can be said is that primary jurisdiction prin- 
ciples come into play whenever a court seeks to decide a question that 
could be answered by an agency delegated authority to regulate the 
subject matter. A survey of the case law will develop the dynamic 
factors involved. 


A. EVOLUTION OF THE DOCTRINE 


The doctrine of primary jurisdiction evolved from a series of court 
decisions over a period of about eighty years roughly coinciding with 
the rise of the delegation of legislative and executive power to ad- 





2°. Jaffre, Judicial Control of Administrative Action 121 (1965). 

%°von Mehren, The Antitrust Laws and Regulated Industries: The Doctrine of Primary 
Jurisdiction, 67 Harv. L. Rev. 929, 931 (1954). 

3! Travis, Primary Jurisdiction: A General Theory and its Application to the Securities 
Exchange Act, 63 Cal. L. Rev. 926 (1975). 

%2Tn United States v. Western Pac. R.R., 352 U.S. 59 (1956), Justice Harlan explained 
the difference: 


The doctrine of primary jurisdiction, like the rule requiring exhaustion 
of administrative remedies, is concerned with promoting proper relation- 
ships between the courts and administrative agencies charged with par- 
ticular regulatory duties. ‘Exhaustion’ applies where a claim is cognizable 
in the first instance by an administrative agency alone; judicial interfer- 
ence is withheld until the administrative process has run its course. ‘Pri- 
mary jurisdiction,’ on the other hand, applies where a claim is originally 
cognizable in the courts, and comes into play whenever enforcement of 
the claim requires the resolution of issues which, under a regulatory 
scheme, have been placed within the special competence of an adminis- 
trative body; in such a case the judicial process is suspended pending 
referral of such issues to the administrative body for its views. 


Id. at 63-64. 

%8Note, The Doctrine of Primary Jurisdiction: A Reexamination of its Purpose and 
Practicality, 48 Geo. L.J. 563, 573 (1960). 

*Convisser, supra note 28, at 336. 

%Botein, supra note 27, at 878-84. 
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ministrative agencies. The development of administrative agencies 
was a response to the increasingly complex business of running the 
Federal Government. Several types of agencies were formed during 
this time, their character distinguished by the functions they per- 
formed and still exercise. Typically these include investigation, law 
enforcement, rulemaking, and adjudication. The largest independent 
agencies regulate entire industries through their power to license, to 
set rates, and to approve or prohibit business practices.** They com- 
bined executive, legislative and judicial powers formerly kept sepa- 
rate so as to effectively regulate concentrated industrial power.*’ 


The concept of primary jurisdiction defines how judicial powers are 
shared between courts and agencies. Within this concept several types 
of jurisdictional conflicts could arise.** For our purposes three cate- 
gories are appropriate. These involve where exclusive authority rests 
in the agency, where jurisdiction is shared, and where exclusive ju- 
risdiction rests in the courts. The expansive dynamics of primary 
jurisdiction are illustrated in a line of cases originating at the begin- 
ning of this century. 


The landmark case of Texas and Pacific Railway Co. v. Abilene 
Cotton Oil Co.*® decided whether an oil company seeking redress for 


excessive rate charges in a common-law damages action must first 
apply to the Interstate Commerce Commission (ICC), which was re- 
sponsible for determining the reasonableness of the disputed rates. 
The Supreme Court held that a shipper seeking reparation predicated 





36 See generally B. Schwartz & H. Wade, Legal Control of Government Administrative 
Law in Britain and the United States 26 (1972). 

i 2 

%8®The commentators have outlined several jurisdictional areas where the court and 
agency interact. Botein, supra note 27, at 868, divides this universe into four parts: 
1) primary exclusive jurisdiction, where a court is limited to substantive judicial review 
of agency action; 2) true primary jurisdiction, where the court seeks an initial deter- 
mination by the agency; 3) statutory exemptions; and 4) agency immunizations in the 
antitrust field where the court may have no role except to interpret the exemption or 
immunization power of the agency. 

Jaffre, supra note 29, at 121, develops three major categories: 1) where jurisdiction 
is shared between courts and agencies but referral is made to an agency because of a 
technical question, or because it involves an agency issue or because the agency can 
immunize the challenged conduct; 2) where jurisdiction is distinct but common ques- 
tions of law and fact are involved; and 3) where jurisdiction is exclusive and the first 
body to assume jurisdiction decides the issue. 

Davis, supra note 26, at 119, adheres to a single view that primary jurisdiction 
problems arise where jurisdiction is concurrent. 

Travis, supra note 31, at 929, posits three theories of deferral: 1) where the agency 
has exclusive jurisdiction over the issue, 2) where exclusive jurisdiction is uncertain 
but defendant’s conduct was “arguably lawful”, and 3) where the agency has no juris- 
diction but the agency’s views would be of “material aid” to the court. 

39204 U.S. 426 (1907). 
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upon the unreasonableness of the established rate must first go to 
the ICC despite clear statutory language allowing a separate judicial 
remedy.*° Otherwise the fundamental statutory purpose of producing 
uniformity of rates would be defeated: 


[Various court decisions] would lead to favoritism, to the 
enforcement of one rate in one jurisdiction and a different 
one in another, would destroy the prohibitions against pref- 
erences and discrimination, and afford, moreover, a ready 
means by which, through collusive proceedings, the wrongs 
which the statute was intended to remedy could be success- 
fully inflicted.* : 


Thus the desire for uniformity prevailed over clear statutory text. 


A hint of future expansion in the doctrine was found in Great North- 
ern Ry. Co. v. Merchants Elevator Co.** In this 1922 case a carrier 
and a shipper disagreed about the propriety of freight charges for 
shipping grain. The Supreme Court held that judges could decide the 
complicated issues involving the carrier’s tariff because the question 
in the end ws simply one of interpreting language, a question of law. 
But Justice Brandeis, writing for the majority, noted that, if the tariff 


had used words in a technical or peculiar sense that could not have 
been understood without considering extrinsic evidence of their mean- 
ing, the Court would have regarded the question as one of fact to be 
referred to the ICC.** A determination about reasonableness of rates 
or other technicalities of railroading “is reached ordinarily upon vo- 
luminous and conflicting evidence, for the adequate appreciation of 
which acquaintance with many intricate facts of transportation is 
indispensable and such acquaintance is commonly to be found only 
in a body of experts.”** Concern for expertise was now added to the 
desire for uniformity. 


In General American Tank Car Corp. v. El Dorado Terminal Co.,*° 
decided in 1940, the Supreme Court stated that whenever adminis- 
trative questions are raised, the proper forum for their determination 
is the administrative agency, even if it is powerless to grant any relief 
for the plaintiff. El] Dorado brought a contract action for money due 





“The Interstate Commerce Act of 1887, ch. 104, § 22, 24 Stat. 379, 387, provided: 
“Nothing in this act contained shall in any way abridge or alter the remedies now 
existing at common law or by statute, but the provisions of this act are in addition to 
such remedies.” 

204 U.S. at 441. 

#2259 U.S. 285 (1922). 

7d. at 294. 

“Td. at 291. 

#308 U.S. 422 (1940). 
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under the terms of a leasing agreement. The carrier defended on the 
ground that payment of the sum would amount to making a rebate 
prohibited by the Elkins Act.** The Court concluded that, even if the 
ICC was not able to grant damages for breach of a contract, it had 
primary jurisdiction because it had authority to determine the rea- 
sonableness of allowances and practices after full investigation. It 
was thus expert in this field. The courts, on the other hand, were only 
able to enforce claims arising out of the failure to comply with the 
Commission’s lawful orders. 


A major restatement of the doctrine appeared in 1952 in Far East 
Conference v. United States.*’ In that case the government brought 
an antitrust suit attacking a dual system of rates agreed on by a 
conference of water carriers for the benefit of member carriers. The 
Supreme Court dismissed the suit to give the Federal Maritime Board 
an opportunity to grant immunity to the defendants, which it had 
apparent authority to do under the Shipping Act.** The majority of 
the Court referred to a principle 


now firmly established, that in cases raising issues of fact 
not within the conventional experience of judges or cases 
requiring the exercise of administrative discretion, agencies 
created by Congress for regulating the subject matter should 
not be passed over. This is so even though the facts after 
they have been appraised by specialized competence serve 
as a premise for legal consequences to be judicially defined. 
Uniformity and consistency in the regulation of business en- 
trusted to a particular agency are secured, and the limited 
functions of review by the judiciary are more rationally ex- 
ercised, by preliminary resort for ascertaining and inter- 
preting the circumstances underlying legal issues to agencies 
that are better equipped than courts by specialization, by 
insight gained through experience, and by more flexible pro- 
cedure.*® 


Expertise was desirable because agencies were stocked with special- 
ists and chartered to decide regulatory issues. 


The next major case applying the principle of expertise came in 
1956 in United States v. Western Pacific Railway Co.,*° where the 





4649 U.S.C. § 11903 (1982). 

47342 U.S. 570 (1952). 

*8Ch. 451, § 15, 39 Stat. 733 (1916) (presently codified as amended at 46 U.S.C. 
§ 814 (1982)). 

49342 U.S. at 574. 

50352 U.S. 59 (1956). 
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Supreme Court held that interpretation of a tariff was within the 
primary jurisdiction of the ICC. The issue was whether transportation 
of napalm bomb casings fell under the tariff rate for bombs, or under 
the much lower rate for gasoline-filled drums. The government had 
argued that the shipments were not hazardous as defined by the term 
“incendiary bomb” used in the tariff and, therefore, the higher rate 
did not apply. The Court rejected this argument: 


The difficulty with this line of argument is that we do not 
know whether the “incendiary quality of the freight” was in 
fact the reason for the high rate, still less whether that was 
the only reason and how much weight should be assigned to 
it. Courts which do not make rates cannot know with exact- 
itude the factors which go into the rate-making process. And 
for the court here to undertake to fix the limits of the tariff’s 
application without knowledge of such factors, and the extent 
to which they are present or absent in the particular case, 
is tantamount to engaging in judicial guesswork. It was the 
Commission and not the court which originally determined 
why incendiaries should be transported at a high rate. It is 
thus the Commission which should determine whether ship- 
ments of napalm gel bombs minus bursters and fuses meet 
those requirements; that is, whether the factors making for 
certain costs and thus a certain rate on incendiaries are pres- 
ent in the carriage of such incompleted bombs.** 


Agency expertise was desirable in this case because the agency ex- 
clusively possessed the means to properly construe the tariff—a task 
Congress had delegated to it. 


Utilization of agency expertise is not always required. The Western 
Pacific court cited Great Northern™ and noted that, if the agency 
position was already clear or there was no need to probe into the 
reasonableness of the rate, referral was unnecessary. 


[In many instances construing the tariff does not call for 
examination of the underlying cost-allocation which went 
into the making of the tariff in the first instance. We say 
merely that where, as here, the problem of cost-allocation is 
relevant, and where therefore the questions of construction 
and reasonableness are so intertwined that the same factors 





511d. at 64. 
527d. at 69. 
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are determinative on both issues, then it is the Commission 
which must first pass on them.** 


The preceding cases involved concurrent jurisdiction shared between 
court and agency. But what if the agency has no jurisdiction? This 
issue arose in early antitrust cases™ and again in Rosado v. Wyman, 
decided in 1970. In that case welfare recipients sued to prevent the 
expenditure of federal monies in support of New York’s welfare pro- 
gram, asserting that is was incompatible with federal law. The De- 
partment of Health, Education and Welfare (HEW) had the power to 
cut off federal funds if a state’s plan did not conform with federal 
statutory requirements. But welfare recipients could not obtain an 
administrative ruling because HEW had no procedures allowing the 
recipients to participate in the agency review. The Supreme Court 
decided that the judge need not defer to HEW. It was “most reluctant 
to assume Congress has closed the avenue of effective judicial review 
to those individuals most directly affected by the administration of 
its program.”°* There was no jurisdiction to share with respect to 
these issues. 


This statement was promptly turned on its head one year later in 
Ricci v. Chicago Mercantile Exchange.™’ In that case the Supreme 


Court held that a plaintiff could not ask a court to decide for itself 
an issue which the Commodity Exchange Commission was capable 
of determining, even though he was incapable of initiating Commis- 
sion proceedings. Ricci claimed the exchange had used a blank mem- 
bership authorization form signed by him to illegally transfer his 
exchange membership to a third party. Allegedly, this was in fur- 
therance of a conspiracy violative of the Sherman Act,*® Commodity 
Exchange Act,®® and exchange rules. The defendants claimed that 
the rules allowed such a transfer and compliance with the rules was 
a defense to the antitrust charge. The Court held that the Commodity 
Exchange Commission had primary jurisdiction because its action 





53352 U.S. at 69. 

54 See, e.g., United States Alkali Ass’n v. United States, 325 U.S. 196 (1945); Georgia 
v. Pennsylvania R.R., 324 U.S. 439 (1945); United States Navigation Co. v. Cunard 
S.S. Co., 284 U.S. 474 (1932). 

55397 U.S. 397 (1970). 

567d. at 404; accord United States v. Elrod, 627 F.2d 813, 818 (7th Cir. 1980) (“where 
no administrative remedy exists, the doctrine of primary jurisdiction does not apply.”). 

57409 U.S. 289 (1973). 

58Ch. 647, § 1, 26 Stat. 209 (1890) (presently codified as amended at 15 U.S.C. § 1 
(1982)). 

5°Ch. 369, 42 Stat. 998 (1922) (presently codified as amended at 7 U.S.C. §§ 1-24 
(1982)). 
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could possibly immunize the defendant’s act and some parts of the 
case were arguably within the Commission’s statutory jurisdiction. 
A prior Commission adjudication of the question of whether the rules 
were followed would also be of “material aid” to a court in resolving 
the immunity question.” The material aid standard apparently has 
a very low threshold. As one commentator noted, “[t]his minimal 
quantum of aid will be present in almost any circumstance.”®' 


A later Supreme Court pronouncement came in Nader v. Allegheny 
Airlines, Inc.&* Ralph Nader sued the airline for failing to honor his 
reservation due to overbooking. He sued in tort, based on fraudulent 
misrepresentation arising from the airline’s failure to inform him in 
advance of its deliberate overbooking practices. The Supreme Court 
reversed the District of Columbia Court of Appeals, which had held 
that the Civil Aeronautics Board (CAB) must be allowed to determine 
in the first instance whether the defendant’s failure to disclose its 
overbooking practices violated section 411 of the Federal Aviation 
Act.™ That section provides, in part, that if the CAB considers such 
action to be in the public interest, it may order an air carrier to cease 
and desist from engaging in an unfair or deceptive practice. 


The Court reviewed the primary jurisdiction doctrine and deter- 
mined that, in this case, unlike Abilene, there was no conflict between 
the regulatory scheme and the existence of common-law remedies 
because the CAB had not required the carriers to engage in over- 
booking or to fail to disclose that they do so. Nor was there any need 
to secure the Board’s expert judgment. “The standards to be applied 
in an action for fraudulent misrepresentation are within the conven- 
tional competence of the courts, and the judgment of a technically 
expert body is not likely to be helpful in the application of these 
standards to the facts of this case.”** Furthermore, allowing the CAB 
to determine if section 411 had been violated would not immunize 
the carrier from common-law tort liability for fraudulent misrepre- 
sentation because the statutory and common-law issues were not coex- 
tensive; one related to the public interest, the other to private rights. 
The CAB had no jurisdiction over the latter issues. 


These cases indicate that, in addition to the original concern for 
uniformity, the Supreme Court has developed several other principles 
of primary jurisdiction. Expertise, both in the form of an agency’s 





© 409 U.S. at 302. 

*' Travis, supra note 31, at 948. 
2426 U.S. 290 (1976). 

Codified at 49 U.S.C. § 1381 (1982). 
*426 U.S. at 305-06. 
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specialization and its ability to resolve unique policy decisions, came 
next. Then the availability of an administrative remedy, whether the 
regulation involved the public interest, and whether the agency could 
materially aid the court were added to produce a rather discretionary 
standard. A look at how the lower courts apply these factors reveals 
the state of confusion in this area. 


B. CURRENT STATUS 


Given the many general principles involved, the fuzziness of the 
criteria and the many varied fact patterns, it is not surprising that 
the lower courts have developed divergent approaches to determine 
when and how they use the doctrine. A brief survey of these ap- 
proaches will illustrate its current status. To a certain extent the fact- 
specific nature of the industry or program involved determines the 
outcome. 


Although primary jurisdiction originated in a case involving en- 
forcement of private rights,© it has been applied most often in the 
area of public antitrust law. In this area the two competing national 
policies of regulation and competition collide, with agencies respon- 
sible for the former and courts the latter. Within the antitrust field 
the pervasiveness of the regulatory scheme is important.®’ The ex- 
istence of a statutory exemption or agency immunization power to 
uphold the challenged business activity and defeat the antitrust suit 
is also important. As Professor Kenneth C. Davis notes: “Fitting to- 
gether antitrust law and regulatory law creates many problems of 
primary jurisdiction because courts are the principal enforcers of an- 
titrust law and regulatory agencies have at least the initial respon- 
sibility for creating, interpreting, and applying regulatory policy.” 
This area of concurrent, sometimes competing, jurisdiction finds the 
classic use of the doctrine. 





Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907). 

®Good explanations of these interactions are found in 4 K. Davis, supra note 26, at 
109-10 and L. Jaffre, Judicial Control of Administrative Action 141—51 (1965). See 
also Convisser, Primary Jurisdiction: The Rule and Its Rationalizations, 65 Yale L.J. 
330-36 (1956); Jaffre, Primary Jurisdiction Reconsidered: The Antitrust Laws, 102 U. 
Pa. L. Rev. 436 (1954); von Mehren, The Antitrust Laws and Regulated Industries: 
The Doctrine of Primary Jurisdiction, 67 Harv. L. Rev. 929 (1954); Schwartz, Legal 
Restriction of Competition in the Regulated Industries: An Abdication of Judicial Re- 
sponsibility, 67 Harv. L. Rev. 436 (1954). Although some commentators make a dis- 
tinction between antitrust cases and those involving the regulated industries, the 
difference seems insignificant and is ignored here. 

®7 See, e.g., Port of Boston Marine Terminal Ass’n v. Rediaktiebolaget Transatlantic, 
400 U.S. 62 (1970); United States v. Philadelphia Nat’l Bank, 374 U.S. 321 (1963); 
United States v. Radio Corp. of America, 358 U.S. 334 (1959). 

®K. Davis, supra note 26, at 120. 
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The courts have frequently applied the primary jurisdiction doc- 
trine in cases involving the major regulated industries. These include 
the railroad,® shipping,”° and trucking” sectors of the transportation 
industry. Public utilities and energy,”* securities and commodities,”* 





®For additional cases involving the railroad industry and the ICC, see Chicago & 
N.W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311 (1981); Consolidated Rail 
Corp. v. National Ass’n of Recycling Industries, 449 U.S. 609 (1981); Long Island R.R. 
v. Aberdeen & Rockfish Ry., 439 U.S. 1 (1978); Atchison, Topeka & Santa Fe Ry. v. 
Wichita Bd. of Trade, 412 U.S. 800 (1973); Pennsylvania Ry. v. United States, 363 
U.S. 202 (1960); Minneapolis & St. Louis Ry. v. United States, 361 U.S. 173 (1959); 
United States v. Chesapeake & Ohio Ry., 353 U.S. 77 (1956); Keogh v. Chicago & N.W. 
Ry., 260 U.S. 156 (1922); Texas & Pac. Ry. v. American Tie & Timber Co., 234 U.S. 
138 (1914); Engelhardt v. Consolidated Rail Corp., 756 F.2d 1368 (2d Cir. 1985); Zapp 
v. United Transp. Union, 727 F.2d 617 (7th Cir. 1984); Hansen v. Norfolk & W. Ry., 
689 F.2d 707 (7th Cir. 1982); United States v. United States Steel Corp., 645 F.2d 1285 
(8th Cir. 1981); United States v. Atchison, Topeka & Santa Fe Ry., 725 F.2d 469 (9th 
Cir. 1980); ICC v. Maine Cent. R.R., 505 F.2d 590 (2d Cir. 1974); Transkentucky Transp. 
R.R. v. Louisville & Nashville R.R., 581 F. Supp. 759 (E.D. Ky. 1983). 

7°For cases involving the shipping industry and the shipping boards, see Federal 
Maritime Comm’n v. Pacific Maritime Ass’n, 435 U.S. 40 (1978); Southwestern Sugar 
& Molasses Co. v. River Terminals Corp., 360 U.S. 411 (1959); Federal Maritime Bd. 
v. Isbrandtsen Co., 356 U.S. 481 (1958); Far East Conference v. United States, 342 
U.S. 570 (1952); United States Navigation Co. v. Cunard S.S. Co., 284 U.S. 474 (1932); 
Bethlehem Steel Corp. v. Grace Line, Inc., 416 F.2d 1096 (D.C. Cir. 1969); Jacksonville 
Maritime Ass’n v. City of Jacksonville, 551 F. Supp. 1130 (M.D. Fla. 1982). 

™ For cases involving the trucking industry and the ICC, see Hewitt-Robins v. East- 
ern Freight-Ways, 371 U.S. 84 (1962); T.I.M.E., Inc. v. United States, 359 U.S. 464 
(1959); McClean Trucking Co. v. United States, 321 U.S. 67 (1944); United States v. 
Yellow Freight Sys., Inc., 762 F.2d 737 (9th Cir. 1985); American Trucking Ass’ns v. 
Interstate Commerce Comm’n, 682 F.2d 487 (5th Cir. 1982), cert. denied, 460 U.S. 1022 
(1983); Transway Corp. v. Hawaiian Export Serv., Inc., 679 F.2d 1328 (9th Cir. 1982); 
Bradford School Bus Transit, Inc. v. Chicago Transit Auth., 537 F.2d 943 (7th Cir. 
1976), cert. denied, 429 U.S. 1066 (1977); Mercury Motors Express, Inc. v. Brinke, 475 
F.2d 1086 (5th Cir. 1973); Locust Cartage Co. v. Transamerican Freight Lines Co., 
430 F.2d 334 (1st Cir.), cert. denied, 400 U.S. 964 (1970). 

72 See, e.g., Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571 (1981); Otter Tail 
Power Co. v. United States, 410 U.S. 366 (1973); Federal Power Comm’n v. Louisiana 
Power & Light Co., 406 U.S. 621 (1972); California v. Federal Power Comm'n, 369 
U.S. 482 (1962); Oasis Petroleum Corp. v. United States Dep’t of Energy, 718 F.2d 
1558 (Temp. Emer. Ct. App. 1983); Columbia Gas Transmission Corp. v. Allied Chem- 
ical Corp., 652 F.2d 503 (5th Cir. 1981); Shell Oil Co. v. Nelson Oil Co., 627 F.2d 228 
(Temp. Emer. Ct. App.), cert. denied, 449 U.S. 1022 (1980); Sunflower Electric Coop. 
v. Kansas Power & Light Co., 603 F.2d 791 (10th Cir. 1979): Tenneco Oil Co. v. Federal 
Regulatory Comm’n, 580 F.2d 722 (5th Cir. 1978); Mississippi Power & Light Co. v. 
United Gas Pipe Line Co., 532 F.2d 412 (5th Cir. 1976), cert. denied, 429 U.S. 1094 
(1977); Allegheny Electric Coop. v. Power Auth. of New York, 630 F. Supp. 1271 
(S.D.N.Y. 1986); Danden Petroleum, Inc. v. Northern Natural Gas Co., 615 F. Supp. 
1093 (N.D. Tex. 1985); Orange & Rockland Utils., Inc. v. Howard Oil Co., 416 F. Supp. 
460 (S.D.N.Y. 1976). 

78 See, e.g., United States v. National Assoc. of Secs. Dealers, 422 U.S. 694 (1975); 
Gordon v. New York Stock Exch., 422 U.S. 659 (1975); Chicago Mercantile Exch. v. 
Deaktor, 414 U.S. 113 (1973); Silver v. New York Stock Exch., 373 U.S. 341 (1963). 
See generally Travis, Primary Jurisdiction: A General Theory and Its Application to 
the Securities Exchange Act, 63 Cal. L. Rev. 926 (1976). 
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and banking™ are all industries where the courts have favored the 
doctrine. The airlines’* and communications” industries have seen 
less frequent acceptance of the doctrine. 


Major federal program areas where the doctrine has been applied 
include labor relations,”” health and safety,” city planning,”® and 
political campaigns.® It has been rejected in cases involving the en- 
vironment,* state handicapped services* and corrections.** 





74 See, e.g., United States v. Citizens & Southern Nat'l Bank., 422 U.S. 86 (1979); 
United States v. Michigan Nat'l Corp., 419 U.S. 1 (1974); Whitney Nat'l Bank v. Bank 
of New Orleans, 379 U.S. 411 (1965); United States v. Philadelphia Nat'l Bank, 374 
US. 321 (1963). 

™For cases involving the airlines industry, and the Civil Acronautics Board, see 
Pan American World Airways, Inc. v. United States, 371 U.S. 296 (1963); Kappelmann 
v. Delta Air Lines, Inc., 539 F.2d 165 (D.C. Cir. 1976), cert. denied, 429 U.S. 1061 
(1977); Civil Aeronautics Bd. v. Aeromatic Travel Corp., 489 F.2d 251 (2d Cir. 1974); 
Danna v. Air France, 463 F.2d 407 (2d Cir. 1972); Civil Aeronautics Bd. v. Modern 
Air Transport, 179 F.2d 622 (2d Cir. 1950). 

76For cases involving the Federal Communications Commission, see United States 
v. Radio Corp. of America, 358 U.S. 334 (1959); Federal Communications Comm’n v. 
Radio Corp. of America, 346 U.S. 86 (1953); Writers Guild of America v. American 

Broadcasting Co., 609 F.2d 355 (9th Cir. 1979), cert. denied, 449 U.S. 824 (1980); MCI 
Communications Corp. v. American Tel. & Tel. Co., 496 F.2d 214 (3d Cir. 1974); 
Solomon v. MCI Tel tions Corp., 647 F. Supp. 78 (E.D. Mich. 1986). 

77 Compare South Prairie Construction Co. v. Local No. 627, Int’l Union of Operating 
Eng’rs, 425 U.S. 800 (1976) (per curiam); Amalgamated Ass’n of St., Electric Ry. & 
Motor Coach Employees v. Lockridge, 403 U.S. 274 (1971); San Diego Bldg. Trades 
Council v. Garmon, 359 U.S. 236 (1959); Union Pac. R.R. v. Price, 360 U.S. 601 (1959); 

Ivania R.R. v. Day, 360 U.S. 548 (1959); and Computer Sciences Corp. v. N.L.R.B., 
677 F.2d 804 (11th Cir. 1982) with Kaiser Steel Corp. v. Mullins, 455 U.S. 72 (1982); 
New York Tel. Co. v. New York State Dept. of Labor, 440 U.S. 519 (1979); Sears, 
Roebuck & Co. v. San Diego County District Council of Carpenters, 436 U.S. 180 (1978); 
Farmer v. United Bhd. of Carpenters & Joiners, 430 U.S. 29 (1977); International Bhd. 
of Boilermakers v. Hardeman, 401 U.S. 233 (1971); Vaca v. Sipes, 386 U.S. 171 (1967); 
Smith v. Evening News Ass’n, 371 U.S. 195 (1962); United Auto Workers v. Russell, 
356 U.S. 634 (1958). See generally Sovern, Section 301 and the Primary Jurisdiction 
of the N.L.R.B., 76 Harv. L. Rev. 529 (1963). 
78 See, e.g., National Gerimedical Hosp. & Gerontology Cent. v. Blue Cross of Kansas 
' City, 452 U.S. 378 (1981); Skoller v. Blue Cross-Blue Shield of Greater New York, 584 
F. Supp. 288 (S.D.N.Y. 1984). 

Feliciano v. Romney, 363 F. Supp. 656 (S.D.N.Y. 1973) (HUD). 

8° See, e.g., Federal Election Comm’n v. Democratic Senatorial Campaign Comm., 
454 U.S. 27 (1981); National Republican Cong. Comm. v. Legi-Tech Corp., 795 F.2d 
190 (D.C. Cir. 1986). 

51 See, e.g., Connecticut v. United States Envtl. Protection Agency, 656 F.2d 902 (2d 
Cir. 1981). See generally Hoffman, The Doctrine of Primary Jurisdiction Misconceived: 
End to Common Law Environmental Protection?, 2 Fla. St. U.L. Rev. 491 (1974). 

®2New Mexico Ass’n for Retarded Citizens v. New Mexico, 678 F.2d 847 (10th Cir. 
1982) (Office of Civil Rights). 

83 United States v. Elrod, 627 F.2d 813 (7th Cir. 1980) (LEAA). 
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There are few cases in the area of government contracts.** Chief 
among them is a decision involving McDonnell Douglas, a large Air 
Force defense contractor. In United States v. McDonnell Douglas Corp.,™ 
the contractor failed to comply with a Comptroller General subpoena 
for business records in connection with a General Accounting Office 
(GAO) review of certain contracts. The Comptroller General sought 
to enforce the subpoena in federal district court. The contractor filed 
a notice of appeal with the ASBCA contesting the subpoena. Mc- 
Donnell Douglas argued that the subpoena was not for materials 
“directly pertinent” as required by the access to records clause in the 
contract.*° The ASBCA dismissed the appeal without prejudice be- 
cause there was no claim or contracting officer’s final decision. The 
contractor argued to the court that the ASBCA had exclusive subject- 
matter jurisdiction of the “dispute” under the Contract Disputes Act. 
If not, then the doctrine of primary jurisdiction should be invoked to 
let the board initially decide the issue, because interpretation of the 
access clause was a contract dispute. 


The Eighth Circuit held that Congress specifically empowered dis- 
trict courts to enforce subpoenas by statute. The Contract Disputes 
Act’s statutory system of remedies was not applicable and did not 


conflict with this jurisdiction. Citing Western Pacific,®” the court stated 
that the doctrine of primary jurisdiction was inappropriate because 
a referral must relate to the purposes the doctrine served.** Here 
Congress specifically entrusted district courts with enforcement of 
subpoenas, which impliedly required interpreting the scope of the 





*4 See, e.g., McDonnell Douglas Corp. v. United States, 754 F.2d 365 (Fed. Cir. 1985) 
(comptroller general subpoena of records); United States v. McDonnell Douglas Corp., 
751 F.2d 220 (8th Cir. 1984) (comptroller general subpoena for records); In re Gary 
Aircraft Corp., 698 F.2d 775 (5th Cir.), cert. denied, 464 U.S. 820 (1983) (bankruptcy); 
United States v. Medico Indus., Inc., 685 F.2d 230 (7th Cir. 1982) (bankruptcy); Rohr 
Indus. v. Washington Metro. Area Transit Auth., 720 F.2d 1319 (D.C. Cir. 1983) (pre- 
CDA breach of contract claim); Bethlehem Steel Corp. v. Grace Line, Inc., 416 F.2d 
1096 (D.C. Cir. 1969) (shipbuilding contract clause interpretation); Vogue Instrument 
Corp., 31 B.R. 87 (Bankr. E.D.N.Y. 1983) (bankruptcy); Pouch Foods, Inc., 30 B.R. 
1015 (Bankr. N.D. Ill. 1983) (bankruptcy). 

*6751 F.2d 220 (8th Cir. 1984). 

*6The access clause provided: 


The Contractor agrees that the Comptroller General of the United States 
or any of his duly authorized representatives shall, until the expiration 
of three years after final payment under this contract ... , have access 
to and the right to examine any directly pertinent books, documents, 
papers, and records of the Contractor involving transactions related to 
this contract. 

87352 U.S. 59 (1956). 
88751 F.2d at 224. 
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contract’s access to records clause. The court also noted that the doc- 
trine of primary jurisdiction should be used only if a factual question 
requires both expert consideration and uniformity of resolution. It 
cautioned that courts should be wary of invoking a doctrine that often 
results in additional expense and delay.*® 


In an earlier case prior to the Contract Disputes Act, the District 
of Columbia district court refused to refer a breach of contract claim 
to the Army Corps of Engineers Board of Contract Appeals. In Rohr 
Industries v. Washington Metropolitan Area Transit Authority,” a 
contractor providing rail cars sued the transit authority in district 
court for breaching its contractual duty under the contract’s disputes 
clause* to provide an adequate disputes resolution mechanism. The 
district court decided that this claim could be more efficiently and 
accurately resolved by the board of contract appeals. But the D.C. 
Circuit reversed, noting that resolution of the contractual issues did 
not involve difficult technical questions beyond the judiciary’s tra- 
ditional competence. Referral to the board was not desirable because 
the board’s prior four-year delay in acting on Rohr’s claims was the 
basis of its breach of contract theory.® 


C. THE ROLE OF STATUTORY 


INTERPRETATION 


Administrative agencies share a common heritage—they are cre- 
ated by some legislative or executive instrument. In primary juris- 
diction analysis, interpreting the extent of the delegation of authority 





8°. 
%720 F.2d 1319 (D.C. Cir. 1983). 
®*!The disputes clause provided in pertinent part: 


(a) Except as otherwise provided in this contract, any dispute concerning 
a question of fact arising under this contract which is not disposed of by 
agreement shall be decided by the Contracting Officer, who shall reduce 
his decision to writing and mail or otherwise furnish a copy thereof to 
the Contractor. The decision of the Contracting Officer shall be final and 
conclusive unless, within thirty (30) days from the date of receipt of such 
copy, the Contractor mails or otherwise furnishes to the Contracting Of- 
ficer a written appeal addressed to the Board of Directors of the Wash- 
ington Metropolitan Area Transit Authority. . . . 


(c) If an appeal is taken from the decision by the Contracting Officer, 
a hearing will be held before the Corps of Engineers, Department of the 
Army, Board of Contract Appeals and a written opinion will be provided 
to the Board of Directors by the Board of Contract Appeals. For the pur- 
poses hereof, such opinion will be considered a recommendation for the 
action to be taken by the Board of Directors, or the General Manager, (its 
authorized representative. . . . 

%2720 F.2d at 1323. 





MILITARY LAW REVIEW [Vol. 119 


to an agency is often critical.** Often more than the enabling statute 
is involved, such as where the cause of action is based on a statute. 
The important issues here involve the kind and scope of authority 
delegated by the governing act, whether a statute exempts a chal- 
lenged activity, whether an administrative remedy is provided and, 
perhaps most important, whether primary jurisdiction analysis is 
relevant at all. As Professor Davis states, “Many problems about 
allocation of power to a court or to an agency to make an initial 
decision are sheer questions of statutory interpretation, and the an- 
swer is so clear in the statute or in its legislative history that no 
principle about primary jurisdiction needs to be taken into account.”™ 


The courts use the traditional tools of statutory construction to 
determine the intended meaning. They initially consider the statu- 
tory text, its legislative history, and the underlying congressional 
purpose. Although not a primary jurisdiction case, the second Mc- 
Donnell Douglas decision is a good example of this technique. 


As noted earlier,® the Eighth Circuit upheld a district court’s en- 
forcement of 4 subpoena for contractor records and refusal to stay the 
case pending a decision by the ASBCA even though the court was 
required to interpret a government contract clause. In McDonnell 
Douglas Corp. v. United States,** the Court of Appeals for the Federal 
Circuit upheld the ASBCA’s dismissal of the contractor’s appeal, but 
reversed the board’s ruling that it would have subject-matter juris- 
diction if a claim had been presented to a contracting officer for de- 
cision. The court held that the Comptroller General was not required 
to submit a claim of access to a contractor’s record to a contracting 
officer before seeking enforcement in the district court. The General 
Accounting Act of 1980°*’ gave the Comptroller General a statutory 
charter to independently investigate both contractors and govern- 
ment agencies. 


The court specifically rejected McDonnell Douglas’s contention that 
the Contract Disputes Act covered all contract disputes save the stated 
exceptions (such as fraud). The contractor had argued that, since the 
Contract Disputes Act contained no exception for the Comptroller 
General, by implication Congress intended none. Agreeing with the 





*°For a good discussion of the role of statutory interpretation in administrative law 
see Diver, Statutory Interpretation in the Administrative State, 133 U. Pa. L. Rev. 549 
(1985). 

“K. Davis, supra note 26, at 114. 

% See supra notes 85-88 and accompanying text. 

%754 F.2d 365 (Fed. Cir. 1985). 

731 U.S.C. § 54(e) (1982). 
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contractor’s statement of the general purpose of the statute—to con- 
solidate disputes adjudication—the court nevertheless held that the 
separate right contained in the GAO statute created an exception to 
this all-disputes coverage.*® 


The court also noted that initial resort to the board would be costly, 
slow, and futile because any decision would not be binding.® The 
court reasoned that Congress would not vest subject-matter jurisdic- 
tion over this issue to a body unable to enforce, or prevent enforcement 
of, such claims.’ The court also stated, “Further, we know of no 
authority which would have permitted the district court to have sought 
help from the board had it wished to know its views about the nature 
of the contractor’s records.”* 


One often-cited principle in this area is the supposed judicial 
abhorrence for statutory repeals by implication.’®” Yet the results are 
far from predictable. The Abilene case is a good example.’** Perhaps 
the most that can be said is that statutory interpretation is a nec- 
essary complement to the doctrine of primary jurisdiction.’ Properly 
used, it promotes the purposes of the doctrine by discerning the proper 
role of an administrative agency. One commentator summed up its 
importance succinctly: 


[A] finding of exclusive jurisdiction is a conclusion of law. . . . 
A rigorous methodology of statutory construction is needed 
to keep this [a court’s own policy preferences] from becoming 
a wholly discretionary process.... Statutory analysis re- 
quires a definition of the particular issue in dispute (e.g., the 
defendant’s conduct), followed by an analysis of the agency’s 
function and power with respect to that issue. The court can 
determine the statutory power question at once if exclusive 
jurisdiction exists in one of its three principal meanings: (1) 
the issue concerns the scope of a rule or agreement already 
approved by the agency, (2) the issue could be decided pur- 





%754 F.2d at 371. 

%° 7d. at 369, where the court stated: “Nevertheless, MDC [McDonnell Douglas Corp.] 
urges upon us this costly, slow, and tortuous proceeding, although it is really mean- 
ingless because the district court would not be bound by the board’s findings and the 
board could do nothing about it one way or the other.” 

100 

wuld. 

102 See, e.g., United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 350 (1963). 

103 See, e.g., Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907), where 
the Court ignored a statutory provision providing for continuation of common law 
judicial remedies. 

104Commentators critical of Abilene deem this the most important test. See L. Jaffre, 
supra note 29, at 124; Convisser, supra note 28, at 315. 
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suant to an express agency power, or (3) the issue could be 
decided pursuant to an implied power.’ 


Before analyzing the particular issues in dispute, we turn to consider 
the setting of the General Dynamics case—the defense industry. 


lil. THE DEFENSE INDUSTRY 


The nature of the regulated industry is always relevant in primary 
jurisdiction analysis. The pertinent parts of the defense industry in- 
clude the defense contractors and procuring agencies, the regulated 
activity (federal procurement), and the regulatory bodies. The rela- 
tionships among these elements help determine whether judicial def- 
erence is required under the doctrine of primary jurisdiction to pre- 
vent upsetting a regulatory scheme. 


A. COMPOSITION OF THE INDUSTRY 


The defense industry is made up of several large corporations and 
a multitude of smaller businesses. The relatively few large defense 
contractors receive a majority of the procurement contracts.'°° The 
industry is characterized by both unique weapon system acquisitions 
and routine procurement. Although the phrase “military-industrial 
complex” is little used today, it is still a valid characterization of the 
industry. The military departments and civilian contractors are tied 
together in large part because of the need to maintain a large in- 
dustrial base geared to produce unique military items on relatively 
short notice in times of mobilization.’ 


Unlike most major industries consisting of many buyers and sellers 
contracting with each other for goods and services, the defense mar- 
ketplace has one major customer—the Federal Government. The Fed- 
eral Government purchases billions of dollars of defense related goods, 
services, and construction every fiscal year.'°* About sixty percent of 
the federal procurement budget is spent on defense-related procure- 
ment.'°* Although small compared to the total market for commercial 
products, the federal market is the single largest concentration of 
purchasing power in the United States.'?° 





1% Travis, supra note 39, at 939. 

106 J.R. Fox, Arming America 43 (1974). 

1°71 Report of the Commission on Government Procurement 4 (1972) [hereinafter 
Report]. 

108 J. Fallows, National Defense 4—7 (1981). 

109 Td. 

1103 Report, supra note 107, at 3. 
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This purchasing power is not exercised by a single central orga- 
nization. Nor does a single body regulate the entire defense industry. 
Instead, each agency procures its own goods and services and many 
have no regulatory function at all. The agencies do represent the 
United States. This distinction has important ramifications. The Com- 
mission on Government Procurement explained: 


Contracts are a principal means of accomplishing many 
important Government functions. The contractual arrange- 
ment between the Government and a contractor generates 
legal relationships that are substantially different from the 
relationships between regulatory agencies and the public. 
Although procurement regulations sometimes prescribe con- 
tract terms, prospective contractors usually can compensate 
for such requirements through pricing or other negotiable 
aspects of contracting. These differences are sufficient in de- 
gree, if not altogether in kind, to set procurement apart from 
the typical arbitral-type operations of traditional regulatory 
agencies.'*? 


The composition of the defense industry indicates that it is unique 
both because of paramount issues of national defense and because of 


the government’s role as a powerful buyer. This inherent character- 
istic of federal procurement places a dual role upon the agencies; they 
are not only buyers but also part-time referees. 


B. AMOUNT AND FORM OF GOVERNMENT 
REGULATION 


One work cited by the lower court judge in General Dynamics'” 
describes the defense industry as “totally regulated.”""* The amount 
of governmental regulation is indeed great,'’* but the regulations 
apply not only to the defense industry, but also to the space industry, 
furniture industry, paper industry, medical supplies industry and any 
other industry that does business with the Federal Government. 





"11 Report, supra note 107, at 40. 

112United States v. General Dynamics Corp., 644 F. Supp. 1497, 1503 (C.D. Cal. 
1986), rev’d, 828 F.2d 1356 (9th Cir. 1987). 

113 J. Gansler, The Defense Industry 258 (1980). 

114The Commission on Government Procurement determined in 1972 that a typical 
contracting officer in the Army Electronics Command possessed a five-foot shelf of 
procurement regulations he was responsible for knowing and applying to the extent 
they governed his area of procurement. This amount of regulations excluded inter- 
agency directives. 1 Report, supra note 107, at 33. Judge Fernandez noted that the 
DIVAD contract alone took up “several feet of shelf space.” 644 F. Supp. at 1504. 


119 





MILITARY LAW REVIEW [Vol. 119 


Many reasons exist for the large number of rules and regulations. 
Changing political influences in the legislative and executive branches 
produce new and more detailed federal procurement methods. For 
example, an intricate set of rules has developed to accommodate the 
public need for full and open competition in procurement and the 
military need for sources able to produce increasingly sophisticated 
weapons. Concern for promotion of certain social and economic poli- 
cies adds to the list of required clauses in government contracts.’® 


The sheer volume of business,'* institutional desire for standard 
formats and procedures,'!”? many levels of bureaucracy,''* and neces- 
sity to accommodate various specific legislative and executive direc- 
tives previously described'’® have produced detailed rules and reg- 
ulations that may apply during the formation, administration, and 
claims stages of government contracting. The lack of a central pro- 
curement organization contributed to the haphazard growth of reg- 
ulations. The Commission on Government Procurement explained: 


[N]o organization is fully in charge of this activity that 
involves so much money and so many people, and has such 
important economic implications. . .. Alternatives for a sim- 


plified regulatory system were examined. Nevertheless, like 
topsy, the regulations ‘just grew,’ relatively free from top 
level review. The sheer volume of regulatory material and 
the frequency of changes had become impossible to compre- 
hend or coordinate.'*° 


Yet the end product of a contract made against this background of 
numerous specific rules hardly seems more complex than agreements 





"5A table included in the Commission’s report lists 39 separate statutes imple- 
menting social and economic programs that were in effect in 1972. 1 Report, supra 
note 107, at 114. 

16 See supra notes 108—09 and accompanying text. 

"7Much of the desire for uniformity in this area is due to the high turnover and 
— training levels of government procurement personnel. See 1 Report, supra note 
107, ch. 5. 

™8The Commission on Government Procurement found a “snowball effect” on reg- 
ulations that pass down through several echelons of bureaucracy: 


Supplementing and implementing—and often repeating and rephras- 
y+ ng top-level procurement and collateral regulations are subordinate 
mcy procurement and collateral regulations. These sometimes flow 

y seme to the fourth and fifth levels. For example, in the Army, the ASPR 
[Armed Services Procurement Regulations] and other primary regulations 
are amplified by five levels of intermediate regulations and instructions. 


1 Report, supra note 107, at 33. 
19 See supra note 115 and accompanying text. 
1291 Report, supra note 107, at 183. 
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made in the private business community involving mergers and ac- 
quisitions, and the courts have interpreted these for decades. The 
trepidation judges feel towards the “infrangible mass”?! of a govern- 
ment contract is probably due more to the infrequency with which 
Article III judges are called upon to resolve government contract 
issues than any uniquely complex legal issue present in federal pro- 
curement. 


C. THE REGULATORY BODIES 


The Commission on Government Procurement also identified few 
true regulatory agencies present in the federal procurement field: 


Today [1972] there are more than 150 departments, in- 
dependent agencies, boards, committees, and commissions, 
ranging from giants like the Department of Defense [footnote 
omitted] to diminutives like the Committee on Purchases of 
Blind-Made Products. [footnote omitted] Most are the crea- 
tures of statute; some of Executive order. 


All are operational in the sense that all procure at least 


office supplies and equipment. But with many, buying is 
negligible, and they have no further participation in pro- 
curement; for example, the National Mediation Board. [foot- 
note omitted] Some agencies, such as the Small Business 
Administration, Department of Labor, and General Services 
Administration, are also regulatory in the sense that they 
shape the procurement of other agencies.'”” 


This distinction is important because referring issues to an admin- 
istrative body that does not regulate the industry fails to promote the 
intended purpose of the primary jurisdiction doctrine.’** Uniformity 
is not achieved if the agency’s promulgations set no precedent, affect 
only a portion of the industry, or are easily upset by another agency’s 
policy declaration. Expertise is not gained if the agency is not equipped 
to make policy choices and investigate market conditions like true 
regulatory bodies. Instead, judicial economy is enhanced in much the 
same manner as court employment of a master. 





121 Judge Fernandez’s phrase describing the cumulative effect of the DIVAD contract, 
specifications and applicable defense procurement regulations. United States v. Gen- 
eral Dynamics Corp., 644 F. Supp. 1497, 1504 (C.D. Cal. 1986), rev'd, 828 F.2d 1356 
(9th Cir. 1987). 

1224 Report, supra note 107, at 215-16 (emphasis in original). 

123 See supra notes 28—30 and accompanying text. 
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Another difference relates to the rationale for excluding federal 
procurement from the requirements of the Administrative Procedure 
Act (APA): 


The proprietary interest of the Government as a contract- 
ing party must be considered a significant factor differen- 
tiating procurement agencies from regulatory agencies whose 
role is that of an umpire reaching a policy decision as the 
result of adversary activity on the part of competing groups 
outside the Government. [citation omitted] This proprietary 
interest is the main reason the exemption for contracts was 
granted.'** 


This duality of interest marks the federal procurement agencies as 
decidedly different from the major independent regulatory agencies. 


Moreover, analysis of the pervasiveness of the federal regulatory 
scheme cannot stop with simply surveying the amount of regulation 
and uniqueness of the industry. A conclusion that an industry is 
heavily regulated is meaningless absent a relationship between the 
regulation and the regulator. Indeed, it is interference with an agen- 
cy’s regulatory scheme that the doctrine of primary jurisdiction seeks 


to avoid.'*° Thus the prime regulator must be identified and placed 
within the scheme to properly assess its degree of expertise, its ca- 
pability to produce uniformity, its power to reconcile policy issues, 
and its ability to grant relief to the applicant. 


This was recognized by the Ninth Circuit in its General Dynamics 
opinion: 


The doctrine of primary jurisdiction operates as follows: 
“when there is a basis for judicial action, independent of 
agency proceedings, courts may route the threshold decision 
as to certain issues to the agency charged with primary re- 
sponsibility for governmental supervision or control of the 
particular industry or activity involved.” ... The doctrine 
applies when “protection of the integrity of a regulatory scheme 
dictates preliminary resort to the agency which administers 
the scheme.” . . . Thus, it is the extent to which Congress, in 
enacting a regulatory scheme, intends an administrative body 
to have the first word on issues arising in judicial proceedings 





1241 Report, supra note 107, at 40. 
125Far East Conference v. United States, 342 U.S. 570, 574 (1952). 
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that determines the scope of the primary jurisdiction doc- 
trine.'6 


Although not strictly regulatory bodies, many procurement agen- 
cies influence procurement policy.'*’ The Department of Defense, the 
Office of Federal Procurement Policy, the Office of Management and 
Budget, military departments, the armed services committees, Con- 
gress, and the office of the President all set procurement policy, issue 
directives and regulations, investigate, and enforce the law.'”* 


In addition to the agencies listed above, the Department of Justice 
is the major agency responsible for fraud investigation, prosecution, 
and settlement of litigation.'”® It has always litigated criminal and 
civil fraud cases in federal court, leaving the military services to 
litigate nonfraud contract disputes before the boards.'*° 


Compare this situation with an independent regulatory agency, 
such as the Interstate Commerce Commission. The ICC has the duty 
of regulating the transportation industry to protect the public inter- 
est.'*! To that end it investigates, makes rules and regulations, and 
adjudicates disputes over the reasonableness of carrier tariffs and 
whether various business combinations are immune from the anti- 
trust laws. Its regulations are qualitatively different from those in 
the defense industry. There, regulations reflect the superior bargain- 
ing position of the Federal Government as a buyer. It can set and 
change the rules of procurement. There is no balancing of the public 
interest performed by an independent agency like the ICC as the 
government and defense contractor go about their business. The pub- 
lic interest is protected by the workings of the political process in the 
executive and legislative branches. Various executive agencies do 
exercise policy-making power, but of a kind distinctly different than 
the major independent regulatory agencies. 


The Ninth Circuit grasped this fundamental distinction when it 
observed: 





126United States v. General Dynamics Corp., 828 F.2d 1356, 1362 (9th Cir. 1987) 
(cites omitted). 

127The Commission found ten major sources of procurement policy in the three branches 
of government. 1 Report, supra note 107, at 10. 

128The agency directly responsible for promulgating the Cost Accounting Standards 
that are involved in General Dynamics has effectively ceased to exist. Funding for the 
Cost Accounting Standards Board expired on October 1, 1980. 

129 See supra notes 144—45 and accompanying text. 

13° See infra note 197 and accompanying text. 

13149 U.S.C. § 1 (1982). 





MILITARY LAW REVIEW [Vol. 119 


The Board [ASBCA] is not involved in the creation of reg- 
ulations or in the drafting of military contracts and nothing 
in the CDA implies congressional intent to delegate policy- 
making or policy-implementing power to the Board. Thus, it 
has little in common with such bodies as the Interstate Com- 
merce Commission and the Securities and Exchange Com- 
mission, which have quasi-legislative powers and are ac- 
tively involved in the administration of regulatory statutes.'** 


Before considering further the question of which agency is appro- 


priate for primary jurisdiction purposes, the characteristics of the 
criminal fraud case must be explored. 


IV. THE NATURE OF THE CRIMINAL 
FRAUD CASE 


The decision to invoke the primary jurisdiction doctrine does not 
turn on whether the case involved is criminal or civil, nor does it 
depend on what cause of action is brought. The type of action at issue 
does determine on what questions the court thinks it needs help from 
the agency.’** For example, the cause of action may rest on a statute 


whose effect is important for the reasons noted above.'** 


A. FRAUD CASES IN GENERAL 


Fraud in military procurement has emerged as a national issue. 
Reports of $400 hammers and $600 toilet seats have undermined 
public confidence in the procurement system.'*° The Federal Govern- 
ment has responded in several ways to the ensuing public clamor. 
Fraud investigation and prosecution units were organized,’ indict- 
ments were obtained against the largest defense contractors,'*’ fraud 
indicator pamphlets were published and disseminated to procurement 





132828 F.2d at 1365. 

133 See, e.g., United States v. General Dynamics Corp., 644 F. Supp. 1497, 1504 (C.D. 
Cal. 1986), rev'd, 828 F.2d 1356 (9th Cir. 1987). 

134 See supra section II.C. 

135 Fines, forfeitures, recoveries, and civil settlements more than doubled, from $30.3 
million to $71.7 million, in 1986. 46 Fed. Cont. Rep. (BNA) 1007 (Dec. 15, 1986). As 
of May 1, 1985, 45 of the top 100 defense contractors were under investigation for 
criminal contract fraud. Business Week, July 7, 1985, at 24. 

86For example, DOD established a procurement fraud unit in 1982 and DOJ did 
the same shortly thereafter to handle major DOD fraud investigations and maximize 
coordination and joint decision making. 

137 See Graham, Suspension of Contractors and Ongoing Criminal Investigations for 
Contract Fraud: Looking for Fairness from a Tightrope of Competing Issues, 14 Pub. 
Cont. L.J. 216 (1984). 
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officials at all levels,’** and a high ranking DOD official called for 
corporate voluntary self-disclosure of criminal violations relating to 
fraud in the performance of government contracts.'*® 


The underlying public interest principle was explained by a DOJ 
official: 


The trend to an immediate government response to alle- 
gations of fraud—criminal investigation and suspension—is 
fueled by some common goals and purposes. A primary pur- 
pose is to insure that federal procurement dollars are well 
spent, that the government receives the best possible product 
for the lowest possible price to achieve these goals, and that 
bidders are responsible.'*° 

The importance of this public interest is illustrated by the priority it 
enjoys within the Federal Government. “Generally speaking, the pub- 
lic and the governmental interest in detecting and prosecuting crim- 
inality outweighs other administrative and civii concerns of the gov- 
ernment.”?*! 


It was in this context that DOJ obtained the indictment in the 
General Dynamics case. Procurement fraud issues underlaid the en- 
tire criminal case. 


B. CRIMINAL JURISDICTION 


In General Dynamics, the indictment specified one count of con- 
spiracy in violation of 18 U.S.C. section 371,'** and six counts of false 





38Department of Defense Office of Inspector General, Indicators of Fraud in De- 
partment of Defense Procurement (June 1, 1984) (hereinafter Red Book). 
13°Letter from William H. Taft, IV, Deputy Secretary of Defense (July 24, 1986), 
reprinted in 46 Fed. Cont. Rep. (BNA) 292-93 (Aug. 11, 1986). 
14°Graham, Mischarging: A Contract Cost Dispute or Criminal Fraud?, 15 Pub. Cont. 
L.J. 208, 218 (1985). 
141Td. at 219. The importance of fraud abatement is further indicated by the recent 
passage of the Program Fraud Civil Remedies Act of 1986, Pub. L. No. 99-509, 100 
Stat. 1185, and amendments to the False Claims Act, 31 U.S.C. §§ 3729-3731 (1982), 
the Anti-Kickback Act, 41 U.S.C. §§ 51-54 (1982), and various other fraud abatement 
provisions in the Defense Acquisition Improvement Act of 1986, Pub. L. No. 99-661, 
100 Stat. 3910. 
142The elements of a conspiracy case are: 
(1) that the conspiracy described in the indictment was willfully formed, 
and was existing at or about the time alleged; (2) that the accused willfully 
became a member of the conspiracy; (3) that one of the conspirators there- 
after knowingly committed at least one of the overt acts charged in the 
indictment, at or about the time and place alleged; and (4) that such overt 
act was knowingly done in furtherance of some object or purpose of the 
conspiracy, as charged. 
Graham, supra note 140, at 221 n. 76. 
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statements in violation of 18 U.S.C. sections 1001 and 1002 (aiding 
and abetting).’** Jurisdiction in the district court was thus based on 
these federal statutes. Original jurisdiction of federal criminal charges 
resides in the federal district courts.’** “Congress has always in the 
broadest terms vested jurisdiction to try criminal cases in the lower 
courts .... There are no exceptions made.”*° But the fact that crim- 
inal charges are involved, normally the province of federal courts, is 
an inconsistent barrier against application of the primary jurisdiction 
doctrine.'*° 


In Far East Conference v. United States,'*’ Justice Frankfurter, 
writing for the majority, specifically rejected Justice Douglas’s ar- 
gument that a federal court should not remit a criminal case to a 
board that had no authority to enforce the statute the Department of 
Justice was seeking to enforce. The conspiracy charges in Far East 
were properly administrative questions because adjudication turned 
on technical regulatory questions, because the agency had the power 
to exempt the conspiracy from the antitrust laws, and because the 
agency monitored the degree and type of competition in the indus- 
try.'*° Where these factors are absent, the result should be different. 
The Ninth Circuit’s General Dynamics opinion recognized this con- 
clusion and the danger of interfering with the government’s authority 
to prosecute criminal cases: 


Requiring the government to litigate issues central to a crim- 
inal prosecution in collateral agency proceedings is at odds 
with the general rule of prosecutorial discretion over the 
bringing of criminal indictments. [citations omitted] Only 
where an issue unambiguously requires initial agency de- 
termination under the primary jurisdiction doctrine, see, e.g., 
Yellow Freight Sys., 762 F.2d at 462, and the referring court 
has the authority to review the agency’s order, can the agen- 
cy’s regulatory interests be required or allowed to subordi- 





143The elements of the offense of false statements are: 


(1) that the accused knew the statements were false, (2) that the state- 
ments were actually false or that the accused concealed and covered up 
by trick, scheme, or device, (3) that the false statement or concealment 
was material, and (4) that the matter was within the jurisdiction of the 
United States. 


Graham, supra note 140, at 216 and n. 45. 
144 See infra note 197. 
45Farnsworth v. Sanford, 115 F.2d 375 (5th Cir. 1940), cert. denied, 313 U.S. 
(1941). 
46United States v. Pacific & Arctic Ry. & Navigation Co., 228 U.S. 87 (1913). 
147342 U.S. 570 (1952). 
481d. at 576. 
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nate the government’s authority to prosecute criminal offen- 
ses. 149 


One of the cases cited by the government in its brief’ and relied 
on by the Ninth Circuit in its opinion’®' was United States v. Inter- 
national Union of Operating Engineers.’** That case demonstrates 
the role of statutory interpretation in issues of criminal jurisdiction. 
A union was indicted for violations of the Federal Election Campaign 
Act (FECA).’®** The district court dismissed the indictment because 
the Department of Justice had failed to exhaust an administrative 
remedy available at the Federal Election Commission (FEC)*™ prior 
to indictment. The remedy provided an enforcement process for in- 
vestigating and deciding complaints of illegal campaign practices and 
provided that the FEC could institute civil proceedings after attempt- 
ing conciliation, or refer the matter to the Department of Justice for 
criminal prosecution without prior conciliation efforts. The concilia- 
tion agreement, unless violated, served as a complete bar to further 
FEC action and as mitigating evidence in any criminal action brought 
by the Attorney General. 


The Ninth Circuit reversed. Considering the statutory text and 
legislative history, the court found no indication that prosecuting a 
violation of FECA was conditioned upon prior consideration of the 
alleged violation by the FEC.’ The court applied a presumption 
against congressional intent to limit the power of the Attorney Gen- 
eral to prosecute offenses under the criminal laws of the United States.® 
The court concluded: 


In sum, neither the language nor the legislative history of 
the Act provides the kind of ‘clear and unambiguous expres- 
sion of legislative will’ necessary to support a holding that 
Congress sought to alter the traditionally broad scope of the 
Attorney General’s prosecutorial discretion by requiring ini- 
tial administrative screening of alleged violations of the Act.'®’ 


The governmental interest in preserving prosecutorial discretion and 
federal jurisdiction over criminal cases is a powerful consideration 





14° General Dynamics, 828 F.2d at 1366. 
18°Td., Brief for the Appellant. 

511d. at 1366. 

152638 F.2d 1161 (9th Cir. 1979). 

632 U.S.C. §§ 431-435 (1982). 

1642 U.S.C. § 437(g) (1982). 

155638 F.2d at 1163-65. 

1°6Td. at 1162. 

871d. at 1168. 
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courts must take into account. In the field of federal procurement, 
however, the nature of a fraud case produces other competing inter- 
ests. 


C. GOVERNMENT CONTRACTS FRAUD 


Federal procurement fraud takes many forms. The major kinds of 
fraud include defective pricing, collusive bidding and price fixing, cost 
mischarging, product substitution, progress payment fraud, fast pay 
fraud, and bribery, gratuities and conflicts of interest.°° A form of 
cost mischarging fraud was alleged in General Dynamics.'** Alleg- 
edly, General Dynamics had improperly allocated costs incurred for 
work on the DIVAD contract to independent research and develop- 
ment (IR&D) and bid and proposal (B&P) accounts on separate cost 
reimbursement contracts. The government had further charged that 
several false reports and false cost ledgers were submitted to govern- 
ment officials. Sixty-five overt acts were allegedly committed in con- 
nection with the mischarging in furtherance of a criminal conspir- 
acy.16 


Accounting mischarging is the fraud most frequently encountered 
by Defense Contract Audit Agency auditors.'*' The costs involved 
were indirect costs, as opposed to direct costs such as time, labor and 
material costs. Since indirect costs may properly be charged to cost 
pools,'® it may be difficult to determine whether the contractor cor- 
rectly allocated these costs. Assuming the contractor’s allocation was 
wrong, the issue is often whether a mistake has occurred or whether 
the contractor intended to defraud the government. The jury instruc- 
tions for several of the federal criminal statutes require that the 
government prove a specific intent to defraud the government.'® Con- 





158 For good descriptions of the interaction of these elements in government contracts 
cases, see generally Graham, Mischarging: A Contract Cost Dispute or a Criminal 
Fraud?, 15 Pub. Cont. L. J. 208, 216-25 (1985); see also J. Cibinic and R. Nash, 
Administration of Government Contracts, 84—90, 95-96 (2d ed. 1985). 

*8°Good summaries of the various theories appear in Graham, supra note 158, at 
209-15; Kenney & Kirby, A Management Approach to the Procurement Fraud Problem, 
15 Pub. Cont. L.J. 345, 350-55 (1985). 

1©°The alleged acts generally involved submitting false reports of expenditures in- 
curred on the DIVAD contract and various writings indicating the government should 
not be allowed to view the accurate data. 

61Red Book, supra note 138, at 22. 

162TR&D and B&P costs are governed by Federal Acquisition Regulation 31.205-18 
(Sept. 30, 1987) and Defense Federal Acquisition Regulations Supplement 31.205-18 
(6 Jan. 1986) [hereinafter FAR and DFARS, respectively]. Generally they are proper 
charges if allowable, allocable to the contract, and reasonable. 

163Graham, supra note 158, at 228. 
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tractors can, and do, defend on the ground that the regulations and 
cost principles permit such mischarges, or at least prevent a finding 
of specific intent to defraud.’ 


For purposes of its primary jurisdiction motion General Dynamics 
claimed that the DIVAD contract was a unique fixed price contract,’® 
and that the applicable IR&D and B&P regulations allowed the type 
of cost allocation they used.’ Therefore, the issues in the case in- 
volved interpretation of contract terms and regulatory provisions, in 
addition to the issues of falsity of the documentary evidence and intent 
to deceive. The defendants argued that a reasonable interpretation 
of the contract terms and regulations would, in effect, immunize their 
conduct and prevent conviction based on fraud. The government, on 
the other hand, argued that defendant’s conduct was not permitted 
and, even if allowed, the evidence of conspiracy could make this oth- 
erwise lawful conduct criminal. 


Five of the ten referred questions sought a determination of the 
contract type. The other five questions concerned the application of 
the B&P and IR&D regulations. Only the latter questions appear to 
apply to a defense to the criminal charges. Much of what the defend- 
ants sought to prove concerning the nature of their “best efforts” 


would appear to run afoul of the parol evidence rule.’ 


Of particular concern in deciding the primary jurisdiction question 
is whether the issues are crucial to the case. One approach is to 
characterize them as questions of law or fact. If they are questions of 
fact, referral to an administrative agency may be more palatable.’*® 
This law-fact distinction has been important in primary jurisdiction 





164Graham summarizes the defense: 


The flexibility of the regulations makes it possible that a contractor in- 
tends to mischarge but on closer examination the cost principles, the 
standards of the contract makes the treatment allowable. In such a sit- 
uation, the defense of legal impressibility [sic] is raised. “One cannot 
defraud another into paying money which that other person is obligated 
by law to pay.” United States v. O’Brien, 501 F. Supp. 140, 143 (E.D. Pa. 
1980) [other citations omitted]. 
Id. at 229 n. 18. 
165The parenthetical phrase “(best efforts)” was included in the contract after the 
usual term “fixed price”. General Dynamics claimed this gave the contractor extraor- 
dinary leeway in developing the product and choosing what costs to incur. Defendant’s 
Motion to Dismiss No. 1 at 9-18, United States v. General Dynamics Corp., 644 F. 
Supp. 1497 (C.D. Cal. 1986) (No. CR 85-1123-FFF). 
166 See supra note 162. 
167General Dynamics also argued that during negotiation of their proposal govern- 
ment employees made representations approving of their procurement plan. 
168Qn the other hand, it may unnecessarily invade the province of the fact finder, 
especially on issues of criminal intent. 
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cases,'®* and this may be especially so in criminal cases. As one com- 
mentator noted, “The test, then, for the exercise of judicial discretion 
in referring cases to administrative agencies is whether the issue is 
an issue of fact within the scope of the agency, and the sole or dominant 
issue in a given case.”*”° 


In General Dynamics, the district court judge thought the ASBCA’s 
decision as to the ten referred questions’”' would “constitute a ma- 
terial aid in resolving this case.”’”* And if the board’s decision did 
not resolve all of the major issues, the judge nevertheless felt that its 
determinations would aid him in admitting evidence, ruling on mo- 
tions for acquittal, and instructing the jury.'”* Apparently the major 
issue for the judge was whether the manner of allocating costs was 
permissible. He indicated that an ASBCA interpretation approving 
General Dynamics’ accounting charges would help resolve the “dif- 
ficult question of whether a conspiracy could embrace purely lawful 
conduct.”?"* 


This rationale wholeheartedly embraces the “material aid” test that 
originated in Ricci v. Chicago Mercantile Exchange.'” Rather than 
pinning the decision on the benefit of uniformity and national policy 
choices that must be made by a nonjudicial body, the judge admitted 
that the real reason to defer to the ASBCA was to obtain its assistance 
in a difficult case. The Ninth Circuit rejected this approach, however: 
“The purpose of the primary jurisdiction doctrine is not to secure 
expert advice for the courts, but rather to secure a place for admin- 
istrative power within our legal system.”!”° Even if expertise were 
the sole criteria, courts have decided contract fraud cases without 
resort to the primary jurisdiction doctrine.'”’ 





169 See, e.g., Great Northern Ry. v. Merchants Elevator Co., 259 U.S. 205 (1922); 
United States v. Elrod, 627 F.2d 813 (7th Cir. 1983); Mashpee Tribe v. New Seabury 
Corp., 592 F.2d 575 (1st Cir.), cert. denied, 444 U.S. 866 (1979); Jacksonville Maritime 
v. City of Jacksonville, 551 F. Supp. 1130 (M.D. Fla. 1982). 

Note, The Doctrine of Primary Jurisdiction: A Reexamination of its Purpose and 
Practicality, 48 Georgetown L.J. 563, 571 (1960) (emphasis in original). 

171 See supra note 17. 

*?United States v. General Dynamics Corp., 644 F. Supp. 1497, 1506 (C.D. Cal. 
= rev'd, 828 F.2d 1356 (9th Cir. 1987). 

d. 


175409 U.S. 289 (1973); see supra notes 57-61 and accompanying text. 

176813 F.2d at 1365. 

177 See, e.g., United States v. White, 765 F.2d 1469 (11th Cir. 1985) (conviction for 
conspiracy to make and file false claims by labor and material mischarging); United 
States v. Sys. Architects, Inc., 757 F.2d 373 (1st Cir.), cert. denied, 106 S. Ct. 139 (1985) 
(conviction for making false statements and false claims by labor mischarging); United 
States v. Kenny, 645 F.2d 1323 (9th Cir.), cert. denied, 452 U.S. 920 (1981) (conviction 
for conspiracy to conceal business records); United States v. Race, 632 F.2d 1114 (4th 
Cir. 1980) (defendant acquitted of making false statements by labor and materials 
mischarging). 
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D. PRIMARY JURISDICTION AND 
CRIMINAL FRAUD CASES 


Most of the cases involving the doctrine of primary jurisdiction have 
been civil cases. Even the antitrust cases were mainly private en- 
forcement actions of federal statutes. But courts have turned the 
government away from the courthouse door even when the agency 
deferred to was a party to the action.'”® Two recent decisions illustrate 
the different approaches courts have taken when faced with the issue 
of primary jurisdiction. 

In United States v. Yellow Freight System, Inc.,'”° a trucking carrier 
was convicted under the Elkins Act’®° of knowingly granting an il- 
legal concession to a shipper. The carrier had charged the shipper 
based on both volume and less-than-truckload (LTL) rates using a 
theoretical route never traveled. The district court found the higher 
LTL rate should have applied throughout and rejected the defendant’s 
argument that industry practice allowed charges based on potential 
routing. The Ninth Circuit reversed, holding that whether the volume 
tariff applied to Yellow Freight’s services, despite its deviations from 
the tariff’s technicalities (the actual routing), was a threshold ques- 


tion of policy that must be decided before a court could determine the 
criminal issues.’*' It was thus an appropriate subject for ICC deter- 
mination pursuant to the primary jurisdiction doctrine. 


The Ninth Circuit phrased the test in language from Western Pa- 
cific,'*? declaring that issues of transportation policy ought to be con- 
sidered by the ICC in the interests of uniform and expert adminis- 





178 See, e.g., Far East Conference v. United States, 342 U.S. 570, 576 (1952) (“whether 
the suit was filed by a private person or by the government, considerations of expertness 
were equally applicable”) (Frankfurter, J.). Compare Oasis Petroleum Corp. v. United 
States Dept. of Energy, 718 F.2d 1558 (Temp. Emer. Ct. App. 1983) (doctrine applied 
against Department of Energy); American Trucking Ass’n v. Interstate Commerce 
Comm'n, 682 F.2d 487 (5th Cir. 1982), cert. denied, 460 U.S. 1022 (1983) (doctrine 
applied against ICC); Computer Sciences Corp. v. NLRB, 677 F.2d 804 (11th Cir. 1982) 
(doctrine applied against NLRB); and United States v. United States Steel Corp., 645 
F.2d 1285 (8th Cir. 1981) (doctrine applied against ICC) with United States v. Elrod, 
627 F.2d 813 (7th Cir. 1980) (doctrine did not apply against Law Enforcement and 
Assistance Agency); United States v. Atchison, Topeka & Santa Fe Ry., 725 F.2d 469 
(9th Cir. 1980) (doctrine did not apply against ICC); Civil Aeronautics Bd. v. Aeromatic 
Travel Corp., 489 F.2d 251 (2d Cir. 1974) (doctrine did not apply against CAB); and 
Civil Aeronautics Bd. v. Modern Air Transp., 179 F.2d 622 (2d Cir. 1950) (doctrine did 
not apply against CAB). 

179762 F.2d 737 (9th Cir. 1985). 

18949 U.S.C. § 41(i) (1976) (recodified as amended at 49 U.S.C. § 11903 (1982). 

181762 F.2d at 740. 

182United States v. Western & Pac. Ry. Co., 352 U.S. 59, 63 (1956); see supra text 
accompanying notes 47—49. 
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tration of a regulatory scheme. Construction of the tariff would involve 
a choice between underlying policies favoring different groups of car- 
riers and shippers: “These are difficult issues of fact and policy inex- 
tricably intertwined with the construction of the tariff’s terms, and 
better left to the ICC’s special expertise.”"** 


The Third Circuit refused to apply the doctrine of primary juris- 
diction when faced with an issue of statutory construction in United 
States v. Boffa.'* In that case several businessmen were convicted of 
racketeering charges in connection with operating several corpora- 
tions. Violations of three federal statutes were charged, including the 
mail fraud statute. Defendants alleged that the predicate acts of mail 
fraud were based on unfair labor practices, and that Congress did not 
intend that violations of employees’ rights in this matter could serve 
as the basis for a mail fraud prosecution. Because of the existence of 
the unfair labor practices, defendants alleged that the National Labor 
Relations Board (NLRB) had primary jurisdiction over the case, citing 
San Diego Building Trades Council v. Garmon.’*® In Garmon the 
Supreme Court had held that state and federal courts must defer to 
the exclusive competence of the NLRB when an activity is arguably 
protected by the National Labor Relations Act (NLRA).’® In Boffa 
the Third Circuit held that the mail fraud statute was not impliedly 
repealed by enactment of the NLRA. Looking to congressional intent, 
the court found nothing in the legislative history to suggest repeal 
of the separate federal statutes regulating criminal conduct in the 
labor field. Applying the strong judicial policy against repeals, the 
court found neither a positive repugnancy between the statutes nor 
an occupation of the entire field by the NLRA that would preempt 
the earlier mail fraud statute.'*’ 


The two circuits used different approaches and reached opposite 
conclusions in these criminal cases. The difficult issue of tariff con- 
struction involving transportation policy choices persuaded the Ninth 
Circuit to defer to the ICC in Yellow Freight. The Third Circuit re- 
jected a similar argument in Boffa, where the defendants had argued 
that the congressional policy favoring the regulation of labor disputes 
by the NLRA would be undermined by conflicting federal regulation. 
In rejecting these contentions the Third Circuit closely examined the 
policies underlying the doctrine to determine the presumed intent of 
Congress. The question then became whether Congress intended to 





183762 F.2d at 741. 

4688 F.2d 919 (3d Cir. 1982), cert. denied, 465 U.S. 1066 (1984). 
185359 U.S. 236 (1959). 

°6Td. at 246. 

87688 F.2d at 932-33. 
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work an implied repeal of the existing mail fraud statute when it 
enacted the NLRA. 


The different results are probably due more to the type of agency 
and industry involved than any significant philosophical divergence. 
Ever since the Abilene decision,’** the ICC had been determining 
issues of transportation policy involving tariff rates. The National 
Labor Relations Board, on the other hand, determined issues of em- 
ployer-employee relations and the argument the mail fraud scheme 
was also an unfair labor practice under exclusive NLRB jurisdiction 
did little to further the purpose of the NLRA or demonstrate a serious 
conflict with a regulatory scheme. 


In General Dynamics the Ninth Circuit recast its primary jurisdic- 
tion test. Instead of relying on Western Pacific, as it had in Yellow 
Freight, the Court centered its analysis on the nature of the regulatory 
structure and the role of the regulating agency.'®® 


Finally, it should be noted that the General Accounting Office also 
does not take jurisdiction of bid protests alleging a criminal violation. 
“The enforcement of criminal statutes and investigation of criminal 
violations are the perogative of the Department of Justice.” 


It is now necessary to consider the agency thrust into the limelight 
by the General Dynamics referral, for it is the role of the agency itself 
that should properly be the deciding factor in primary jurisdiction 
determinations. 


V. THE BOARDS OF CONTRACT 
APPEALS 


The General Dynamics defendants sought to refer their case to the 
ASBCA on the basis of the primary jurisdiction doctrine. The board’s 
role in federal procurement and the authority Congress and the ex- 
ecutive branch delegated to it are important in understanding the 
board’s relationship with the courts and the industry it serves. 


The Contract Disputes Act of 1978'®' is the centerpiece of federal 
procurement disputes legislation. This statute serves as the enabling 
statute for the boards of contract appeal, and, through its jurisdic- 
tional limitations, defines the agency’s role. Before turning to the Act 
a brief history of the boards of contract appeals will illuminate their 
traditional tasks. 





188Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 246 (1907). 

18° United States v. General Dynamics Corp., 828 F.2d 1356, 1362-67 (9th Cir. 1987). 
19°Comp. Gen. Dec. B-199407 (Sept. 21, 1981) 81-2 CPD { 228. 

19141 U.S.C. §§ 601-613 (1982 and Supp. III 1985). 
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A. THE HISTORICAL ROLE OF THE 
BOARDS OF CONTRACT APPEALS 


Boards of contract appeals were originally established to resolve 
defense contracting disputes during World War I. They were estab- 
lished pursuant to the authority of the Secretary of War.’®? With- 
standing an early challenge, their legality was upheld on the basis 
of the Secretary’s general authority to administer his department.’®* 
A contractor was not bound by a board’s decision unless he consented, 
however, so the practice of including disputes clauses in government 
contracts quickly gained acceptance. The early military boards used 
during and after the two world wars were composed of well-paid and 
highly competent experts supported by professional staffs. They com- 
manded the confidence and respect of the contracting community.’™ 
Their powers did not exceed their stated role of adjudicating contract 
claims. 


Two areas of controversies were excluded from the jurisdiction of 
these boards. Breach of contract claims’ and fraud claims’ were 
litigated in federal district court. 


Historically, allegations of contractor fraud were referred by the 
agency’s contracting department to the Department of Justice (DOJ). 
Charged with representing the United States in court,’*’ DOJ exer- 
cises prosecutorial discretion in determining whether to seek an in- 
dictment against the contractor. DOJ also exercises settlement au- 
thority over all government contract cases, including those involving 
fraud, in federal courts.’ 


Boards of contract appeal grew in number following World War II 
as several executive departments and agencies created their own boards 





*®2For a general history of the development of the boards of contract appeals see 
Shedd, Disputes and Appeals: The Armed Services Board of Contract Appeals, 29 Law 
& Contemp. Probs. 39 (1964). See also P. Latham, Government Contract Disputes 11-20 
(1986). 

188United States v. Adams, 7 U.S. (7 Wall.) 463 (1868), see also United States v. 
Corliss Steam Engine Co., 91 U.S. 321 (1875). 

1% See Shedd, supra note 192, at 47, 55. 

198 See Phoenix Bridge Co. v. United States, 85 Ct. Cl. 603 (1937). 

196 See Aywon Wire & Metal Corp., ASBCA No. 2869, 1963 B.C.A. (CCH) 4 3912. 

19728 U.S.C. §§ 516, 518(a) (1982 & Supp. III 1985). These sections provide in part: 


Except as otherwise authorized by law, the conduct of litigation in which 
the United States, an agency, or officer thereof is a party, or is interested, 
and securing evidence therefor, is reserved to officers of the Department 
of Justice, under the direction of the Attorney General. 

19828 U.S.C. § 3132 (1982 & Supp. III 1985). 
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with similar functions and duties.’®* They were solely quasi-judicial 
tribunals: adjudicating bodies with no investigative, law enforcement, 
or rulemaking powers. The Supreme Court found that “their decisions 
constitute administrative adjudication in its purest sense.” They 
continued to be creatures of executive fiat unrecognized formally by 
Congress. Several developments in the past twenty years clarified 
their status. 


In 1972 the Commission on Government Procurement rendered its 
four-volume report to Congress on the state of the national procure- 
ment process.”! It recommended several changes to the existing dis- 
putes process. Perhaps most important was the recommendation to 
give the boards jurisdiction over all claims relating to a contract, thus 
eliminating the distinction between breach of contract claims and 
disputes arising under the contract subject to a remedy granting con- 
tract clause. Legislation based on these recommendations was sub- 
sequently introduced and passed as the Contract Disputes Act of 1978 
(CDA).”°? The CDA codified the adjudicatory role of the boards with- 
out changing their basic nature.” 


Other statutes also influence the procurement process.”°* Congress 
created the Office of Federal Procurement Policy (OFPP) in 1974 and 


significantly increased its powers with the passage of the Office of 
Federal Procurement Policy Act Amendments of 1983.2°° Working 
within the Office of Management and Budget (OMB), the OFPP now 





1°Currently there are 12 boards. The Armed Services Board of Contract Appeals 
(ASBCA), with 33 members, is by far the largest. J. Cibinic & R. Nash, supra note 
158, at 952. 

200S & E Contractors, Inc. v. United States, 406 U.S. 1, 17-18 (1972) (quoting S. Doc. 
No. 99, 89th Cong., 2d Sess. 21 (1966)). 

The Commission on Government Procurement analyzed the board’s workload and 
stated: 


Although the boards can and do decide complex issues of law when 
required to do so, the same analysis showed that disputes brought before 
the boards were essentially factual. Specifications were involved in 30 
percent of the disputes; contract changes in 26 percent; while default 
terminations accounted for 16 percent of the appeals. [footnote omitted] 
All of these are primarily factual disputes. 


4 Report, supra note 107, at 15. 

2°! Report of the Commission on Government Procurement (1972). 

20241 U.S.C. §§ 601-613 (1982 & Supp. III 1985). 

203 See infra section IV. C. 

204The Armed Services Procurement Act of 1947, 10 U.S.C. §§ 2301-2316 (1982), and 
the Federal Property and Administrative Service Act of 1949, 41 U.S.C. §§ 251-259 
(1982), are two major statutes governing federal acquisition of goods, services and 
construction, but do not govern the disputes process. 

2541 U.S.C. §§ 403(4), 405(a) (1982 & Supp. III 1985). 
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exercises significant regulatory authority through issuance of Federal 
Acquisition Regulations (FARS). In effect, this agency assumed many 
of the rulemaking functions previously split among the major exec- 
utive departments with large procurement business.” 


The Federal Courts Improvement Act of 1982”°’ divided the Court 
of Claims into two separate appellate forums. The new Claims Court 
now shares equal status with the boards as an appellate forum from 
contracting officer final decisions. The Act also created the Court of 
Appeals for the Federal Circuit as an exclusive intermediate forum 
between the Claims Court and boards and the Supreme Court. 


None of these statutes purported to alter the boards’ jurisdiction 
for cases involving contractor fraud. The end result is a bifurcated 
system. Claims concerning contract disputes are submitted to a con- 
tracting officer for a final decision with a separate procedure for gov- 
ernment prosecution of contractor fraud cases. 


B. STATUTORY PROVISIONS AFFECTING 
THE DOCTRINE OF PRIMARY 
JURISDICTION 


Primary jurisdiction analysis must inevitably focus on an agency’s 
enabling statute to determine both the role of the agency, the scope 
of its power, and whether the court should defer initially, or at all, 
to it. The Contract Disputes Act is the enabling statute for the boards 
of contract appeals and defines their jurisdictional limits to adjudicate 
disputes. 


Assuming a contractual relationship exists for authorized work 
with a proper government entity, a contractor must assert a claim 
arising under the contract to invoke a board’s jurisdiction. The CDA 
does not define “claim”, but does specify two requirements: it must 
be a written submission to the contracting officer,”°* and it must be 
certified if over $50,000.7°° Jurisdiction of the boards or the Claims 





2°6 A significant amount of rulemaking still occurs in many executive departments. 
The Department of Defense (DOD) and Administrators of the General Services Admin- 
istration (GSA) and National Aeronautics and Space Administration (NASA) exert 
major policy influence over their procurement systems by promulgating supplementing 
regulations to the FAR. The Office of Management and Budget (OMB) also issues 
government-wide circulars affecting government procurement. The Department of La- 
bor (DOL) issues regulations concerning labor issues in federal contracting. A good 
discussion of the sources of procurement policy and statutory authority is found in J. 
Cibinic & R. Nash, Administration of Government Contracts 9—21 (2d ed. 1985). See 
also sources noted supra note 127. 

2°7Pub. L. No. 97-164, 96 Stat. 25 (1982). 

2641 U.S.C. § 605(a) (1982 & Supp. III 1985). 

2°41 U.S.C. § 605(c) (1982 & Supp. III 1985). 
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Court is further contingent on the issuance of a final decision by the 
contracting officer.?° Thus, for a board or the Claims Court to exercise 
its appellate jurisdiction, the contracting officer normally must first 
act on a contractor’s claim.”"' 


In General Dynamics, the board had two initial reasons to refuse 
to hear the appeal: there was no claim because full payment had been 
made on the underlying DIVAD contract, and there was no contract- 
ing officer’s final decision. A third reason was the presence of the 
fraud allegations. The CDA contains an explicit exception to its cov- 
erage of “all” disputes:?’” 


The authority of this subsection shall not extend to a claim 
or dispute for penalties or forfeitures prescribed by statute 
or regulation which another Federal agency is specifically 
authorized to administer, settle, or determine. This section 
shall not authorize any agency head to settle, compromise, 
pay or otherwise adjust any claim involving fraud. 


In cases of suspected fraud, the contracting officer is limited to 
withholding payment,””* initiating suspension or debarment pro- 
ceedings,”"* cancelling the contract,?"° and referring the matter to 
the Department of Justice for investigation and possible prosecu- 
tion.”"* The contracting officer and board can consider the nonfrau- 
dulent portion of the claim if it is severable.?"’ 





21041 U.S.C. § 607(d) (1982 & Supp. III 1985). 

211 See Paragon Energy Corp. v. United States, 645 F.2d 966 (Ct. Cl. 1981); Newport 
News Shipbuilding & Dry Dock Co. v. United States, 7 Cl. Ct. 549 (1985); cf. McDonnell 
Douglas Corp. v. United States, 754 F.2d 365 (Fed. Cir. 1985). 

71241 U.S.C. § 605(a) (1982 & Supp. III 1985). 

213 See 44 Comp. Gen. 110 (1964); Fidelity Construction Co., DOTCAB No. 1113, 80- 
2 B.C.A. (CCH) 4 14,819, aff’d, 700 F.2d 1379 (Fed. Cir.), cert. denied, 464 U.S. 826 
(1983) (contracting officer has authority and responsibility to withhold payments deemed 
tainted by fraud); Transport Tire Co., GSBCA No. 5650-S, 80-2 B.C.A. (CCH) 4 14,586 
gov't motion for reconsideration granted, 80-2 B.C.A. (CCH) 4 14,769 (withholding prior 
to final decision proper to recover overcharges the subject of DOJ fraud investigation 
because CDA is not applicable to cases involving fraud). 

214F AR § 1-1.605-1(a)(1) (suspension authorized for suspected fraud); FAR § 1-1.604(a)(5) 
(debarment authorized for fraud convictions and acts of serious and compelling nature 
affecting contractor’s responsibility). 

21ISDAR § 8-601(e); see United States v. Acme Process Equipment Co., 171 Ct. Cl. 
324, rev'd, 385 U.S. 138 (1966). But see Medico Indus., Inc., ASBCA No. 22141, 80-2 
B.C.A. (CCH) 4 14,498. 

216 Office of Fed. Procurement Policy Reg. 1432, 45 Fed. Reg. 41,035 (1980) provides: 


Referral of Suspected Fraudulent Claims—If a contractor is unable to 
support any part of its claim and there is evidence that such inability is 
attributable to misrepresentation of fact or fraud on the part of the con- 
tractor, the contracting officer shall refer the matter to the designated 
Agency official responsible for investigating fraud. 
217S. Rep. No. 118, 95th Cong., 2d Sess. 20, reprinted in 1978 U.S. Code, Cong. & 
Admin. News 5235. 
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The Federal Acquisition Regulations further provide: 


If the contractor is unable to support any part of the claim 
and there is evidence that the inability is attributable to 
misrepresentation of fact or to fraud on the part of the con- 
tractor the contracting officer shall refer the matter to the 
agency official responsible for investigating fraud.”"* 


Statutory provisions providing penalties for fraudulent claims are 
found within the CDA and in several other statutes. Chief among 
them are the False Statements Act,”’® the False Claims Act,?”° the 
Antikickback Act,?*" and the general fraud statute concerning con- 
spiracy,”” all of which bear criminal sanctions.””* Civil remedies are 
provided for in the False Claims Act, section 604 of the Contract 
Disputes Act,?” and the Program Fraud Civil Remedies Act of 1986.76 
The Department of Justice is responsible for litigation involving these 
statutes.??7 


The boards also do not possess statutory authority to give advisory 
opinions. Congress considered, but rejected, granting declaratory 
judgment power to the boards.?”* The resulting legislation gave the 
boards only those powers possessed by the Court of Claims that did 
not have declaratory judgment power over contract performance dis- 
putes.?”9 





718FAR § 33.009. 

21918 U.S.C. § 1001 (1982) (false and fraudulent statements and representations). 

22018 U.S.C. § 287 (1982) (false, fictitious or fraudulent claims). 

22141 U.S.C. §§ 51-54 (1982), as amended by the Anti-kickback Act of 1986, Pub. L. 
No. 99-634, 100 Stat. 3523. 

22218 U.S.C. § 371 (1982) (conspiracy to commit any offense against the United 
States); 18 U.S.C. § 286 (1982) (conspiracy to defraud the United States with respect 
to claims); 18 U.S.C. § 1341 (1982) (mail fraud). 

223 Violations are punishable by up to five years’ imprisonment and fines up to $10,000. 

22431 U.S.C. §§ 3729-3731 (1982), as amended by the False Claims Amendments 
Act of 1986, Pub. L. No. 99-562, 99 Stat. 689. 

22541 U.S.C. § 604 (1982). 

226Pub. L. No. 99-509, 100 Stat. 1185 (1986). 

227 After referral to the Department of Justice, DOD reviewing officials under the 
Program Fraud Civil Remedies Act may issue decisions assessing civil penalties for 
contract fraud that are not subject to judicial review. 

228Qpposition to providing declaratory judgment and injunctive relief remedies to 
the boards came from the Department of Justice and the Court of Claims. See H.R. 
Rep. No. 1556, 95th Cong, 2d Sess. 29 (1978); 124 Cong. Rec. 36,267 (1978) (statement 
of Senator Robert C. Byrd). The Interstate Commerce Commission does have the power 
to issue declaratory judgments. 5 U.S.C. § 554(e) (1982); see Intercity Transp. Co. v. 
United States, 737 F.2d 103, 106-07 (D.C. Cir. 1984). 

229See generally Phillips, Declaratory Judgment Jurisdiction of the United States 
Claims Court and the Boards of Contract Appeals, The Army Lawyer, Nov. 1986, at 
21. Contra Kosarin, Nonmonetary Contract Interpretation at the Boards of Contract 
Appeals, The Army Lawyer, Sep. 1985, at 11. 
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C. THE LEGISLATIVE HISTORY 


The legislative history of the CDA helps answer the question whether 
Congress intended to continue the pre-Act practice of removing fraud 
cases from the jurisdiction of the boards of contract appeals.”*° 


The Commission on Government Procurement did not note the dis- 
tinction when it made its general recommendation that boards be 
given jurisdiction over all disputes.”*! During hearings on the many 
bills introduced in the 95th Congress, the Department of Justice 
spokesman pointed out the problem and asserted the Department’s 
position that it, not the procuring agencies, should have jurisdiction 
to litigate fraud cases.”** The final act was then amended to reflect 
the present language in section 605(a). The Senate Report specifically 
addressed the issue: 


Section 4(a) [41 U.S.C. sec. 605(a)] implements the rec- 
ommendation No. 5 of the Procurement Commission and em- 
powers contracting agencies to settle and pay, and admin- 
istrative forums to decide, all claims or disputes arising under 
or growing out of or in connection with the administration 
or performance of contracts entered into by the United States 
excluding cases of fraud. 


It is not the intent of this section to change the current 
procedures being used for ‘compromising’ claims as identified 
under 31 U.S.C. 952, or to authorize any agency head to 
settle, compromise, pay, or otherwise adjust any claim in- 
volving fraud, including fraudulent misrepresentation of fact. 
The current laws pertaining to fraudulent claims are not 
affected by the act.”** 


23°The legislative history of the CDA includes the following materials: H. Rep. No. 
1556, 95th Cong., 2d Sess. (1978); S. Rep. No. 1118, 95th Cong., 2d Sess., reprinted in 
1978 U.S. Code Cong. & Admin. News 5235 [hereinafter Senate Report}; Contract 
Disputes Act of 1978: Joint Hearings on S.2292, S.2787, 8.3178 Before the Subcomm. 
on Federal Spending Practices and Open Government of the Senate Comm. on Govern- 
mental Affairs and the Subcomm. on Citizens and Shareholders Rights and Remedies 
of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess. (1978) [hereinafter Hear- 
ings); Contract Disputes: Hearings on H.R. 664 and Related Bills Before the Subcomm. 
on Admin. Law and Governmental Relations of the House Comm. on the Judiciary, 
95th Cong., 1st Sess. (1977); 124 Cong. Rec. 11,247 (1978) (Statement of Cong. Harris); 
124 Cong. Rec. 31,641 (1978) (House debate); 124 Cong. Rec. 36,261 (1978) (Senate 
debate and amendments); 124 Cong. Rec. 37,075 (1978) (House amendments); 124 Cong. 
Rec. 37,956 (1978) (Statement of Sen. Packwood); Presidential Signing Statement, 14 
Weekly Comp. Pres. Doc. 1922 (Nov. 1, 1978). 

2314 Report, supra note 107, at 22. 

232 Hearings, supra note 230, at 210 (Statement of Louis Jaffe, Deputy Assistant 
Attorney General, Department of Justice). 

233Senate Report, supra note 230, at 19. 
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The report made the same point with respect to the new fraud pro- 
vision in section 604.7 


D. JUDICIAL INTERPRETATIONS 


A significant Supreme Court pronouncement on the subject of pro- 
curement fraud came in a pre-Contract Disputes Act case, S & E 
Contractors, Inc. v. United States.”*° That case involved a Department 
of Justice appeal of a final decision of the Atomic Energy Commission 
on a contractor’s claim. The Court interpreted the contract’s disputes 
clause to bar a government appeal from the decision unless it involved 
contractor fraud. The Court noted: ; 


Congress has made elaborate provisions for dealing with 
fraudulent claims of contractors. ... These statutory provi- 
sions show that, apart from the inherent power of courts to 
deal with fraud, the Department of Justice indubitably has 
standing to appear or intervene at any time in any appro- 
priate court to restrain enforcement of contracts with the 
United States based on fraud.”*° 


In light of the seemingly clear statutory language and legislative 
history concerning treatment of contract fraud, the courts and boards 


have steered clear of accepting jurisdiction over claims not severable 
from issues of fraud. In Warren Beaves,”*" the Department of Trans- 
portation Board of Contract Appeals explained: 


The Contract Disputes Act, viewed in its entirety, is an 
effort to set up a unified three-tier procedure for the litigation 
of contract disputes: final decision, Contract Appeals Board 
or Claims Court, and Court of Appeals for the Federal Cir- 
cuit. By the above-quoted language [Senate Report 1118], it 
appears to us that Congress has manifested an intent to 
completely remove fraud litigation from the three-tiered pro- 
cedure established by the Act, and place it in the general 
tribunal, the District Court, where a contractor would have 
all of the rights available in that Article III court.”** 


This refusal to hear cases tainted by fraud often does not mean a 
dismissal for want of jurisdiction, however. Instead, the board may 





2341d. at 22. 

235406 U.S. 1 (1972). 

236Td. at 16—17. 

237DOTCAB No. 1160, 83-1 B.C.A. (CCH) 4 16,232, modified on other grounds, 
84-1 B.C.A. (CCH) 4 17,190. 

23884-1 B.C.A. at 85,595. 
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suspend the proceedings pending resolution of the fraud issues. But, 
as noted in Fidelity Construction Co.,”*° suspensions are not auto- 
matically granted. The impact of the fraud allegations on the claim 
is determined on a case-by-case basis.° A board may exercise its 
discretion and refuse to suspend proceedings, even with a pending 
grand jury investigation, where there are overriding considerations 
of justice favoring the defendants,™’ or when a suspension would deny 
the contractor the right to a hearing and decision within a reasonable 
time.?4” 


The ASBCA’s decision in M & M Services, Inc.,” indicates that 
government allegations of fraud, without some action imminent or 
pending in any tribunal, would not defeat the board’s jurisdiction to 
determine if the government’s refusal to pay the contractor was a 
breach of contract. 


The Claims Court has employed a three-part test in deciding whether 
to suspend its proceedings: (1) the government must make a clear 
showing that the issues in the contractor’s appeal are substantially 
similar or related to the issues in the criminal investigation, (2) the 
government must clearly show hardship or inequity if required to go 
forward with the appeal while the criminal investigation is pending, 
and (3) the duration of the requested stay must be moderate.*“* 


Three nonfraud government contract decisions provide useful inter- 
pretations of the jurisdiction of the Armed Services Board of Contract 
Appeals under the Contract Disputes Act. 


In United States v. Medico Industries, Inc.,?*° the contracting officer 
on one contract allegedly prepared claims for the same contractor on 
another, subsequent, contract. A different contracting officer denied 
the claim and Medico appealed to the ASBCA. The government se- 
cured a stay while the second contracting officer canceled the contract 
because of an investigation into the first contracting officer’s criminal 
conflict of interest violations.*“* The board rejected the government’s 
motion that it had no jurisdiction because there was no longer any 





239DOTCAB No. 1113, 80-2 B.C.A. (CCH) { 14,819 modified on other grounds, 82-1 
B.C.A. (CCH) 4 15,633, aff’d sub nom. Fidelity Constr. Co. v. United States, 700 F.2d 
1379 (Fed. Cir.), cert. denied, 464 U.S. 826 (1983). 

2407Td. at 73,141. 

241 Mayfair Construction Co., NASA BCA No. 478-6, 80-1 B.C.A. (CCH) 4 14,261. 

421 itton Sys., Inc., ASBCA No. 22645, 78-2 B.C.A. (CCH) 4 13,350. 

243 ASBCA No. 28712, 84-2 B.C.A. (CCH) 4 17,405. 

244C3, Inc., No. 716-83C (Cl. Ct. filed July 30, 1984); see also Litton Sys., Inc. v. 
United States, 215 Ct. Cl. 1056 (1978). 

245685 F.2d 230 (7th Cir. 1982). 

24618 U.S.C. § 207 (1982). 
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contract. It stated, “Just as we had neither authority nor duty to 
render a decision as to an allegation of fraud, the contracting officer 
in this appeal had no authority or duty to render a decision concerning 
violations of 18 U.S.C. section 207(a).”*” 


The government then sought a declaratory judgment in federal 
district court that the contracting officer’s actions constituted an un- 
lawful conflict of interest under section 207(a). The administrative 
proceedings were again stayed pending the court decision. Medico 
moved for dismissal on the ground that the matter was pending before 
the board. The district court granted this motion, holding that the 
board had primary jurisdiction to decide its own jurisdiction even if 
the issue involved criminal conduct. 

The Seventh Circuit reversed. Because the conflict of interest ques- 
tion did not “arise under the contract”, interpretation and application 
of the contract was not required. The board was without authority to 
decide questions not defined by contract clauses. The court empha- 
sized the limits of the board’s adjudication power: 


The Board is a tribunal of limited authority and empow- 
ered to decide only very specific types of cases. It has no more 
power than that. Decisions regarding issues which are be- 
yond its power are null and void. [citation omitted] Thus, 
however wise it may be to allow the Board the opportunity 
to decide the issue in the first instance, it cannot be permitted 
because the issue is beyond the scope of its power and au- 
thority. The Board’s expertise in resolving contractual dis- 
putes is not implicated by the conflict of interest issue and 
the Board’s authority is limited to those disputes where its 
expertise is implicated.“* 


No jurisdiction issue was reachable by the board because there could 
be no argument that the conflict of interest dispute arose from the 
contract. 


In Gary Aircraft Corp. v. United States,**® a federal bankruptcy 
court had denied a government motion to stay and vacate bankruptcy 
proceedings on claims arising out of a contract between the Air Force 
and the contractor to overhaul airplane engines. Gary had claimed 
additional costs due to government changes. The contracting officer 
denied them and Gary appealed to the Armed Services Board of Con- 
tract Appeals. Before the hearing Gary filed for bankruptcy. The 





747685 F.2d at 232. 
487d. at 236. 
249698 F.2d 775 (5th Cir.), cert. denied, 464 U.S. 820 (1983). 
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government filed its creditor claims in that court and moved to stay 
the proceeding until after the board hearing. The bankruptcy court 
refused to issue the stay and was upheld by the district court. 


The Fifth Circuit reversed, holding that the lower courts should 
have deferred to the board on the issue of liquidation of claims arising 
from contract disputes. The circuit court rejected the government’s 
position that the disputes clause**° was mandated by the Armed Ser- 
vice Procurement Act.”*' It also rejected Gary’s argument that the 
disputes clause was a mere binding arbitration clause without official 
statute. 


The court reviewed a trio of Supreme Court cases that had held 
that bankruptcy jurisdiction should yield to the expertise of an ad- 
ministrative body.”°* One principle derived from those cases makes 
deferral appropriate when Congress committed a type of decision to 
a specialized tribunal. This principle did not apply, however, because 
the disputes clause was not created by Congress. Instead, the court 
found a jurisdictional rule favoring liquidation of contract claims at 
the board of contract appeals based on the purposes of the two com- 
peting processes of bankruptcy and government contracts. The court 
relied on five factors: 1) deferral to a board would not impair the goals 
of the bankruptcy laws; 2) the complexity of government contract law; 


3) the specialized expertise of the boards; 4) judicial economy; and 5) 
Congress had endorsed the boards in the Contract Disputes Act.?** 


Gary analyzed many of the concepts involved in the doctrine of 
primary jurisdiction without once mentioning the phrase. Both Med- 
ico and Gary demonstrate the courts’ concern for determining the 
precise nature of the board’s jurisdiction. Both indicate that merely 
labeling a case “criminal” or “bankruptcy” does not decide the issue 
of when courts should defer to the boards. 


The third case involved interpretation of the jurisdictional provi- 
sions of the Contract Disputes Act. In Newport News Shipbuilding & 
Dry Dock Co. v. United States,”** the Claims Court faced the issue of 
whether a construction-differential subsidy (CDS) contract, entered 
into under the Merchant Marine Act,” was a contract within the 
meaning of the Contract Disputes Act. The court held it was not: 
“(Cjontrary to plaintiff’s assertion, the Contract Disputes Act does 





25°This clause was substantially similar to the clause cited supra note 91. 
75110 U.S.C. §§ 2301-2314 (1982). 

752698 F.2d at 781. 

837d. at 783-84. 

2547 Cl. Ct. 549 (1985). 

25546 U.S.C. §§ 1101-1295 (1982). 





MILITARY LAW REVIEW [Vol. 119 


not apply to all Government contract disputes.” Section 4 of the 
CDA expressly excluded maritime contracts from its coverage.’ But 
the court went further and emphasized that even if the Act covered 
this kind of dispute, the lack of a certified claim and final decision of 
a contracting officer was fatal (at least for the moment).”** 


The court held further that the Merchant Marine Act specifically 
granted the power to decide CDS disputes in the first instance to the 
Commerce Department. The doctrine of primary jurisdiction was 
mentioned indirectly in reaching this decision.”°® 


Thus, a contract disputes forum rejected a dispute because it had 
no jurisdiction of the subject matter, or of the case, due to plaintiff’s 
failure to meet the jurisdictional requirements of the Contract Dis- 
putes Act. The primary jurisdiction issue was presented more di- 
rectly in another case, though from a surprising party, to the Agri- 
culture Board of Contract Appeals. 


In Fujii & Co.,”™ the government argued that the board had pri- 
mary jurisdiction of an appeal from a termination for default. The 
contractor had filed suit in district court alleging the government 
could not collect damages on a timber contract because the contract 
was void due to the absence of a timely environmental impact state- 
ment. The government argued that the board should initially decide 
the matter because the case presented factual issues requiring the 
exercise of special agency expertise and administrative discretion. 
The board, however, held that neither situation was present. The 
issues involved questions of law and statutory interpretation. The 
board’s review would not aid the court or hinder it by its absence.”® 


These cases demonstrate a distinct judicial deference to the juris- 
dictional limits of the boards’ adjudicatory powers. These limits were 
insufficiently considered by the district court in General Dynamics. 
The Ninth Circuit also avoided discussing the effect of these juris- 
dictional requirements on the application of the primary jurisdiction 
doctrine. Instead, it concentrated on the boards’ adjudicatory role, as 





2867 Cl. Ct. at 553-54. 

78741 U.S.C. § 603 (1982 & Supp. III 1985). 

2587 Cl. Ct. at 555. 

259Td. at 553. 

26°In addition to fraud and maritime contracts, the boards also lack jurisdiction over 
labor disputes, wage classifications, Davis-Bacon Act withholding and equal oppor- 
noe complaints. See J. Cibinic & R. Nash, supra note 158, at 908 and cases cited 

erein. 

nn AOBCA 75-103, 75-2 B.C.A (CCH) § 11,589. 

Id. 
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opposed to a regulatory role.” As the next section demonstrates, 
these criteria should be considered in any full assessment of the ap- 
plicability of the primary jurisdiction doctrine to government con- 
tracts. 


VI. PRIMARY JURISDICTION AND 
GOVERNMENT CONTRACT FRAUD 


We return now to the General Dynamics decisions. As noted earlier 
the district court judge relied on a four-part test.2** The Ninth Circuit 
also developed a four-part test.” Uniformity and expertise were prin- 
cipal elements of both tests.” The unstated, though probably deci- 
sive, factor for the lower court, however, was “material aid”. 


A. A CRITICAL VIEW OF THE EFFICACY 
OF UNIFORMITY, EXPERTISE AND 
MATERIAL AID AS THE TOUCHSTONES OF 
PRIMARY JURISDICTION 


The lower court decision in General Dynamics was based on flawed 
analysis. Reliance on the traditional principles of uniformity and 


expertise and the judicial construct of “material aid” made a distorted 
result inevitable. Statutory purpose was ignored in favor of superficial 
analysis using general criteria. That there is no fixed formula defining 
primary jurisdiction does not mean that any test is sufficient. There 
are limits to the primary jurisdiction doctrine and only proper con- 
sideration of all the relevant factors will suggest those limits. 





63 United States v. General Dynamics Corp., 828 F.2d 1356, 1365-66 (9th Cir. 1987). 
264 See supra notes 172-174 and accompanying text; infra note 265. 
265The four principal factors for the district court were: 


whether the question is within the conventional experience of judges, 
whether the question lies peculiarly within the agency’s discretion or 
requires the exercise of the agency’s expertise, whether there exists a 
danger of inconsistent rulings; and whether a prior application to the 
agency has been made. 


644 F. Supp. at 1503. For the Court of Appeals the relevant factors were: 


(1) the need to resolve an issue that (2) has been placed by Congress 
within the jurisdiction of an administrative body having regulatory au- 
thority (3) pursuant to a statute that subjects an industry or activity to 
a comprehensive regulatory scheme that (4) requires expertise or uni- 
formity in administration. [footnote omitted]. 


828 F.2d at 1362. 
66 828 F.2d at 1362-63. 
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The Ninth Circuit’s opinion reached the correct result but framed 
an awkward test that may not survive the case and, in any event, 
continued to emphasize the importance of uniformity and expertise. 
It did, however, correctly promote consideration of congressional in- 
tent and statutory purpose and rejected the material aid test.?®’ 


The first consideration of primary jurisdiction analysis in the area 
of government contracts must be whether jurisdiction is shared or 
exclusive in either the agency or the courts. Unless jurisdiction is 
concurrent the primary jurisdiction doctrine should not apply, as it 
does not promote, and easily defeats, its intended purposes.” Power 
is not allocated, responsibility divided, interference avoided, or con- 
flicts resolved when the legislature has already decided that a court 
or agency has exclusive jurisdiction. 


The difficulty in trying to promote uniformity in cost allocation 
issues is that it is not necessarily desirable in federal procurement, 
especially in the disputes area.” Congress rejected a chance to con- 
solidate all of the boards into a “superboard,” thereby assuring greater 
uniformity, and also ignored the Commission on Government Pro- 
curement’s recommendation to allow contractors direct access to dis- 
trict courts for all contract disputes.?”° It is also difficult to see how 
deference to an adjudicatory body can enhance uniformity since a 
board of contract appeals has no power to revise cost principles and 
cost accounting standards aside from the precedential value of its 
decisions. On the other hand, uniformity in fraud prosecution is de- 
sirable, but that is precisely what is threatened by the General Dy- 
namics decision. 


The special expertise of the boards would largely be applied towards 
contract interpretation in this case. Instead of resolving policy issues 
of national importance, the board would merely be deciding the case 
in front of it, and only in an advisory manner. The Ninth Circuit 
aptly stated the correct function of agency expertise: 





267 Id. at 1363-64. 

68 See supra section II.C. 

269 See J. Gansler, The Defense Industry 11 (1980), where the author notes that the 
different historical evolutions of various sectors of the defense industry produced sig- 
nificant diversity in the sectors and the way they do business yet the “government 
continues to pursue (and Congress insist upon) ‘uniform procurement practices’ across 
all these sectors. The application of the same ‘corrective actions’ to sectors having 
different structural characteristics actually amplifies these differences.” Uniformity 
per se is not desirable in the defense industry. The necessity for uniformity of cost 
allocation issues mandating ASBCA intervention has yet to be substantiated. 

2704 Report, supra note 107, at 20. 
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While it is certainly true that the competence of an agency 
to pass on an issue is a necessary condition to the application 
of the doctrine, competence alone is not sufficient. The par- 
ticular agency deferred to must be one that Congress has 
vested with the authority to regulate an industry or activity 
such that it would be inconsistent with the statutory scheme 
to deny the agency’s power to resolve the issues in question. 
[footnote omitted]*”* 


The better view is that the primary jurisdiction doctrine is not 
applicable when the governing statutes and legislative history dem- 
onstrate clearly that a court or agency has exclusive responsibility 
to settle the issue. To begin and end the analysis in this area with 
the question of whether an agency’s view would be helpful or simply 
produce more uniformity is a simplistic approach that threatens to 
distort—not promote—the court/agency relationship.?”” 


B. A PROPOSED SOLUTION 


Instead of relying on broad principles that offer little genuine guid- 
ance, a more factually oriented approach would better serve the pur- 
poses of the primary jurisdiction doctrine. The following eight ques- 


tions seek to encompass the major components of primary jurisdiction 
analysis. They are: 


(1) As a threshold issue, whether the court or agency has exclusive 
or concurrent statutory jurisdiction of the issues. If exclusive juris- 
diction has been delegated to either body there is no need to invoke 
the primary jurisdiction doctrine. To do so would produce marginal 
benefit at the greater expense of frustrating congressional intent.?”* 


(2) Whether the issue is one within traditional judicial competence 
such as a question of law, one of statutory interpretation not requiring 
agency expertise, or one that involves nontechnical factual questions. 





271 General Dynamics, 828 F.2d at 1363. 

272 See supra section II.C. 

273 See, e.g., Mississippi Power & Light Co. v. United Gas Pipe Line Co., 532 F.2d 
412, 420 (5th Cir. 1976), cert. denied, 429 U.S. 1094 (1977) (referral to the Federal 
Power Commission proper where “no federal policy or statute entrusts the decision to 
courts in the first instance”); Locust Cartage Co. v. Transamerican Freight Lines Co., 
430 F.2d 334 (1st Cir.), cert. denied, 400 U.S. 964 (1970) (no reference to Interstate 
Commerce Commission necessary when the issue turns on questions of law that have 
not been committed to agency discretion); Transkentucky Transp. R.R. v. Louisville 
& Nashville R.R., 581 F. Supp. 759 (E.D. Ky. 1983) (primary jurisdiction doctrine does 
not apply because the Interstate Commerce Commission lacks jurisdiction of issue and 
could not immunize defendants); Jacksonville Maritime Ass’n v. City of Jacksonville, 
551 F. Supp. 1130 (M.D. Fla. 1982); see also supra text accompanying note 94. 
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If courts can decide the issue without outside assistance or without 
interfering with an agency’s regulation, then they should do so.?”* 


(3) Whether the administrative agency has the power to address 
the issue and provide a remedy. If the agency is without the necessary 
power to consider the issue, immunize the challenged conduct, or 
provide a remedy to the petitioner, then referral of the issue to agency 
is a wasted act.?”° 


(4) Whether judicial resolution of the issue would interfere with 
administrative regulation. Here the oft-cited need for uniformity ap- 
plies. If inconsistent judicial rulings threaten an agency’s regulation, 
then deference to the agency, at least initially, may be justified.?”° 


(5) Whether the specific factual situation involves antitrust, labor 
relations, criminal prosecutions, or some other unique setting where 
other considerations intrude. Additional concerns, such as the prin- 
ciple of federalism in labor relations cases, the presence of statutory 
exemptions and policies of regulation and competition in antitrust 
cases, and prudential considerations of delay and disruption in crim- 
inal cases, may warrant disparate judicial scrutiny.?”’ 


(6) Whether the issue involves determining the reasonableness of 
a challenged act or deciding simply whether a violation has occurred. 
An agency’s expertise is best utilized if it is called on to decide issues 
such as whether a tariff it administers is reasonable. On the other 





274 See Rohr Indus. v. Washington Metro. Area Transit Auth., 720 F.2d 1319 (D.C. 
Cir. 1983); United States v. Elrod, 627 F.2d 813 (7th Cir. 1980); Mashpee Tribe v. New 
Seabury Corp., 592 F.2d 575 (1st Cir. 1979), cert. denied, 444 U.S. 866 (1979) (facts 
involved in issue of whether plaintiff was an Indian tribe were not so technical as to 
be beyond understanding of judges and juries; case also affected only parties involved 
and would not establish binding precedent; Civil Aeronautics Bd. v. Aeromatic Travel 
Corp., 489 F.2d 251 (2d Cir. 1974) (though issues involved difficult factual matters, 
that is business of courts; major issue was one of statutory interpretation); Mercury 
Motor Express, Inc. v. Brinke, 475 F.2d 1086 (5th Cir. 1973) (high degree of specialized 
knowledge not required); Civil Aeronautics Bd. v. Modern Air Transp., 179 F.2d 622 
(2d Cir. 1950) (where issue involved determining whether air service violated clearly 
stated agency regulation, no expertise needed—no matter how complex). 

278 See Rosado v. Wyman, 409 U.S. 289 (1973); supra text accompanying notes 55-58. 

276 See Pennsylvania R.R. v. Fox & London, 93 F.2d 669 (2d Cir.), cert. denied, 304 
U.S. 566 (1938); see also Writers Guild of America v. American Broadcasting Co., 609 
F.2d 355 (9th Cir. 1979), cert. denied, 449 U.S. 824 (1980) (in first amendment action 
challenging FCC’s family viewing policy court deferred to FCC to further purpose of 
delicately balanced system of broadcast regulation); Mercury Motor Express, Inc. v. 
Brinke, 475 F.2d 1086 (5th Cir. 1973) (judicial injunctions against open and obviously 
unlawful operations will not jeopardize uniform administration of ICC regulatory sys- 
tem); Locust Cartage Co. v. Transamerican Freight Lines Co., 430 F.2d 334 (1st Cir.), 
cert. denied, 400 U.S. 964 (1970) (broad issues of transportation policy require uniform 
ICC — because diametrically opposed rulings on the appropriate tariff are 
possible). 

277 See McDonnell Douglas Corp. v. United States, 754 F.2d 365 (Fed. Cir. 1985). 
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hand, if the agency is not a regulator and cannot reconcile national 
policy concerns with specific industry practice, and the issue is simply 
adjudicating whether a violation has occurred, little is gained by 
referral to the agency.?”® 


(7) Whether the agency’s views are already known or it is unal- 
terably opposed to deciding the issue. Referral in the face of prior 
agency rejection of the case, or the presence of prior agency rulings 
on point, is futile. Agency opposition or the existence of established 
precedent reinforces the conclusion that there is little risk of inter- 
fering with a regulatory scheme.””® 


(8) Finally, whether a referral will produce litigation delays and 
expense that outweigh the need for referral. It is often assumed that 
the administrative process is faster than the judicial process, but this 
may not be the case for a variety of reasons. For example, shuttling 
plaintiffs back and forth between the agency and the courts inevitably 
lengthens the time necessary to resolve the case. It may also finan- 
cially exhaust the litigants and should be done only when the need 
is great.”®° Criminal cases may enjoy an expedited status in the fed- 
eral courts that is unrecognized in administrative forums. 





278 See United States v. United States Steel Corp., 645 F.2d 1285 (8th Cir. 1981) 
(issue of tariff construction involved questions of transportation policy presenting need 
for uniform and expert administration of regulatory scheme); Writers Guild of America 
v. American Broadcasting Co., 609 F.2d 335 (9th Cir. 1979), cert. denied, 449 U.S. 824 
(1980); Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 (1st Cir.), cert. denied, 444 
U.S. 866 (1979) (facts on which dispute over definition of tribe turned were adjudicative 
facts not in the nature of legislative policy decisions); M.C.I1. Communications Corp. 
v. American Tel. & Tel. Co., 496 F.2d 214 (3d Cir. 1974) (matter involved technical or 
policy considerations that. were beyond the court’s ordinary competence and within the 
Federal Communication Commission’s particular expertise); Jn re Long Distance Tele- 
communications Litigation, 647 F. Supp. 78 (E.D. Mich. 1986) (issue of reasonableness 
of tariffs must properly be determined by the Federal Communications Commission 
because it is the expert regulatory agency on affairs relating to the tel tions 
carriers). 

279 See Transway Corp. v. Hawaiian Express Serv., Inc., 679 F.2d 1328 (9th Cir. 1982) 
(Interstate Commerce Commission had already applied its special expertise to the 
problem); Interstate Commerce Comm’n. v. Maine Central R.R., 505 F.2d 590 (2d Cir. 
1974) (primary jurisdiction did not apply where agency was the plaintiff because the 
very institution of the suit in the courts was an exercise of its special competence); 
Locust Cartage Co. v. Transamerican Freight Lines Co., 430 F.2d 334 (1st Cir.) cert. 
denied, 400 U.S. 964 (1970) (agency already had enunciated its policy clearly); Shew 
v. Southland Corp., 370 F.2d 376 (5th Cir. 1966). 

280 See Mashpee Tribe; (delay against strong public interest in the prompt resolution 
of the case); Mercury Motor Express, Inc. v. Brinke, 475 F.2d 1086 (5th Cir. 1973) 
(deferral would thwart congressional intent to provide speedy enforcement procedure 
and remedy for injured parties); Civil Aeronautics Bd. v. Modern Air Transportation, 
179 F.2d 622 (2d Cir. 1950) (where plaintiff is the agency, referral would be mere 
“delaying formalism”); see also Schwartz, Primary Administrative Jurisdiction and the 
Exhaustion of Litigants, 41 Geo. L.J. 495, 509 (1953). 
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The proposed solution involves balancing the last seven criteria. It 
incorporates the unique and varied considerations that can come into 
play in primary jurisdiction cases. It better serves the purpose of the 
doctrine by applying it only in cases where those purposes are pro- 
moted. It also avoids the necessarily inadequate analysis that results 
from elevating administrative expertise and concern for uniformity 
above more practical considerations. It rejects the material aid test 
in favor of more a specific, principled approach. 


C. AN ARGUMENT FOR EXCLUSIVE 
JURISDICTION OF CONTRACTOR FRAUD 
CASES WITH JUDICIAL FORUMS 


The first criterion of the proposed solution was essentially bypassed 
by the General Dynamics lower court. The district court assumed that 
because it characterized the referred matters as severable from the 
fraud case the board could decide the issue.”*' But the Ninth Circuit 
recognized that decisions made by the board on factual issues could 
be binding on the district court, thereby considerably influencing the 
criminal case.”* For example, if the board decided that General Dy- 


namic’s construction of the contract was correct and its allocations to 
the B&P and IR&D accounts proper, the case would be over as far as 
the district court was concerned. Viewing severability in this light 
results in the conclusion that it is a way around the jurisdiction issue 
and not a straightforward attempt to resolve the issue. 


The language of the Contract Disputes Act, its legislative history, 
and prior judicial and board rulings indicate that an elaborate system 
was established to decide contract disputes not involving fraud.”** 
This separation was strengthened by the requirement for a claim on 
a contract. Furthermore, the board has no jurisdiction unless a claim 
acted upon by a contracting officer is appealed. Congress intended to 
limit the boards of contract appeals to civil contract disputes, ex- 
cluding criminal actions. Legislation was specifically changed to rec- 
ognize this arrangement.” 


In this case there was no claim nor any appealable final decision 
by a contracting officer. The board had no more intrinsic jurisdiction 
over the specific case than it did over the fraud issue involved in that 
case. The procedural jurisdictional requirements of the Contract Dis- 





781 United States v. General Dynamics Corp., 644 F. Supp. 1497, 1506 (C.D. Cal. 
1986). 

282828 F.2d 1356, 1360-62 (9th Cir. 1987). 

283 See supra sections V.B,C. 

284 See supra notes 232, 233 and accompanying text. 
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putes Act and the specific routing of fraud issues through the De- 
partment of Justice and the federal courts conclusively demonstrate 
that the Armed Services Board of Contract Appeals has no power to 
consider the General Dynamics case. 


Although a decision that the agency has no jurisdiction to address 
the proposed issue on referral should end primary jurisdiction anal- 
ysis, for the purposes of this article the other seven questions are 
considered below. 


The second criterion turns on the characterization of the major 
issues in the case. The district court determined that interpretation 
of the contract and applicable regulations was central to the case. It 
felt that these issues were what the board was designed to adjudi- 
cate.”® But contract interpretation and interpreting and applying 
regulations are also traditional functions of courts. Nothing in the 
applicable statutes or legislative history indicates that boards have 
exclusive jurisdiction over these matters absent a contract dispute. 
Furthermore, they are technical only in the sense that they involve 
accounting principles and multitudinous contract and regulatory pro- 
visions. The district court was perhaps more concerned with obtaining 
assistance than with a forthright determination of whether the issues 
were judicial or administrative in nature. 


The third criterion was applied in simplistic fashion by the district 
court. The court admitted that boards do not operate in the same 
manner as the traditional administrative agencies, but found that it 
was central to the operation of defense procurement, performed tra- 
ditional agency functions, was stocked with experts, and made deci- 
sions influential within the Department of Defense and the defense 
industry.”** The functions performed were not elaborated upon but 
as noted above,”*’ the board is not an agency with investigative, law 
enforcement or rulemaking powers. Rather, it is solely an adjudica- 
tory tribunal. As the Ninth Circuit recognized, it does not regulate 
the defense industry, but resolves contract disputes arising during or 
after contract performance. Its judicial character is underscored by 
its essential equivalence to the Claims Court. Both function as ap- 
pellate forums in adversary litigation. Neither exercises rulemaking 
or policy setting power beyond the effect of issuing ad hoc decisions. 
To equate either with a traditional agency proves too much. It is 
comparable to equating courts with agencies because they effect policy 
changes through case precedent. 





285644 F. Supp. at 1504—05. 
286d. 
287 See supra sections V.A,B. 
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The danger of inconsistent rulings and desire for uniformity was 
the second major rationale relied upon in the referral. The district 
court declared that significant chaos could occur in the defense in- 
dustry if differing judicial constructions of contracts and regulations 
were permitted. Admitting that some potential already exists for such 
chaos due to the presence of the Claims Court, the judge noted that 
its infrequent use and singular nature reduced the danger.”** But the 
judge did not consider the twelve other boards with their potential 
for disparity. Furthermore, the courts of appeals traditionally resolve 
district court inconsistencies and can do so in this area as well. Undue 
deference to agencies threaten the regulatory scheme now, in this 
area, in the same manner the district court judge was concerned 
about. 


Uniformity means little in the context of interpreting the DIVAD 
contract, since that was an admittedly unique procurement.”* Board 
pronouncements already exist concerning cost allocation and allow- 
ability issues.?°° The questionable amount of uniformity to be gained 
from board action in this area does not justify the radical restruc- 
turing of the contract disputes process the district court’s decision 
would have required. 


The district court correctly noted that the primary jurisdiction doc- 
trine is available in both civil and criminal prosecutions. But the 
nature of a criminal case does frame issues and determine questions 
of jurisdiction differently than a civil case. A referral could remove 
key fact issues from the province of a jury. The government’s case 
could be compromised by the broader discovery rules at the boards.?*! 
The criminal prosecution process would also be fragmented by sending 
the government from court to agency and back again. 


The sixth criterion asks whether the issue involved concerns the 
reasonableness of a challenged contract provision or regulation, or 
simply whether a rule has been complied with. Matters of compliance 
do not need agency action unless the agency has enforcement powers. 
The Armed Services Board of Contract Appeals does not. Matters 
involving the reasonableness of administrative standards and regu- 
lations may involve underlying policy choices such as those the ICC 





788644 F. Supp. at 1505 n.4. 

28°Id. at 1507 (“it is doubtful that there will be a plethora of cases like this one”) 
(Fernandez, J.). 

299 See J. Cibinic & R. Nash, supra note 158, at 513-30 and cases cited therein. 

291 See e.g., Jackson Lumber Co., AGBCA No. 80-160-1, 81-1 B.C.A. (CCH) 4 14,998 
(contractor attempt to depose gevernment witnesses involved in criminal case results 
in substantial injustice and conflict for government). 
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faces in rate reasonableness cases. But the board is not like the ICC. 
The policy reconciling functions are performed by other agencies.”®” 


The agency’s prior views on the issues and its desire to accept the 
referral are practical considerations that must be addressed. At the 
time of the district court’s order, the board had already rejected ju- 
risdiction once, yet the court felt that the board’s objections could be 
cured.?** The board subsequently left no doubt that it was unalterably 
opposed to deciding the referred questions.”™ In light of these events 
it is difficult to discern the utility in pressing for referral of these 
matters. 


The last criterion was addressed hastily by the district court judge. 
The court felt that the uniqueness of the criminal prosecution, the 
importance of justice, and the judge’s ability to monitor and possibly 
terminate the referral were decisive in this area.?®° Nevertheless, 
such delays can be expensive for the government. In General Dynam- 
ics, seven months elapsed after the referral with no progress in the 
case. If the referral had been accepted, up to a year of delay could 
have been expected.”® As in any trial, witnesses’ memories fade and 
costs mount during substantial periods of delay. Referrals also add 
to the agency’s workload, with an attendant increase in delay for its 
other business. This expense, delay, and fragmentation hurts society’s 
interest in developing a fraud-free marketplace.””’ Only when the 
other balancing factors outweigh these prudential considerations should 
the primary jurisdiction doctrine be invoked. 


Vil. CONCLUSION 


The primary jurisdiction doctrine should not apply to government 
contract fraud cases because little uniformity is achieved and contract 
interpretation issues do not require administrative expertise. 


Most importantly, the courts have exclusive jurisdiction of criminal 
fraud cases by statute and by virtue of boards’ sole status as dispute- 
resolving forums. As the Commission on Government Procurement 
concluded, “Justice and efficient operation of the contract disputes 
resolving system can be obtained best with a flexible system that 
provides alternative forums for the resolution of particular kinds of 





292 See supra text accompanying notes 127-32. 

293644 F. Supp. at 1505. 

2°4General Dynamics Corp., ASBCA No. 33633 (Feb. 2, 1987). 
295644 F. Supp. at 1507. 

2°6Td. at 1505. 

297 See supra section IV.A. 
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disputes.”*°* Applying the primary jurisdiction doctrine to govern- 
ment contracts harms the public interest of fighting procurement 
fraud because criminal prosecutions are excessively delayed and anti- 
fraud efforts are further fragmented. 


There is no doubt that the doctrine of primary jurisdiction is a 
useful discretionary tool to accommodate courts and agencies when 
each share jurisdiction over a subject matter. But the vagueness of 
its principles has produced over-reliance on the deceptively attractive 
principles of uniformity and expertise. This ignores the major purpose 
of the doctrine—to promote statutory purpose and legislative intent. 
A true accommodation can be reached by considering all the factors 
discussed above. Applying this balancing test, the obvious conclusion 
is that there is no justification for use of the doctrine of primary 
jurisdiction involving the boards of contract appeals in the area of 
government contracts fraud. 





264 Report, supra note 107, at 20. 
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THE FAIR USE DOCTRINE IN 
COPYRIGHT: A GROWING CONCERN 
FOR JUDGE ADVOCATES 


by Captain James M. Hohensee* 


I. INTRODUCTION 


To what extent may a writer at an Army school use previous works 
in writing a paper? If he quotes from another work will that prevent 
publication of the paper? If the officers’ club is playing a local radio 
station over the speakers is it a copyright violation? Is it a violation 
to copy “the big game” on a videotape recorder while the troops are 
downrange and replay it in the club or the day room? Is a unit satellite 
dish at the barracks allowed? Isn’t any use of copyrighted materials 
for teaching a fair use? The general saw a computer program dem- 
onstrated and wants us to design one that will do the same thing. 
Would that be a copyright violation? 


Questions like these can strike fear into the hearts of administra- 
tive law attorneys. I know from personal experience. While working 
as an administrative law action officer in 1985 I was assigned a prob- 
lem from the post youth activities. When the post theater cancelled 
Saturday afternoon children’s matinees, the youth activities wanted 
to rent videotapes and show them for a small fee. Would this violate 
the copyrights on the films? 


To answer the question I turned to the Administrative Law 
Handbook’ and was surprised to find no guidance on copyright mat- 
ters. I examined the Copyright Act? and the applicable Army copy- 





“Judge Advocate General’s Corps, United States Army. Currently assigned to the 
Trial Counsel Assistance Program, United States Army Legal Services Agency, Falls 
Chruch, Virginia. Formerly assigned as Chief Trial Counsel and Chief of Criminal 
Law, Fort Carson, Colorado, 1984-1985; Group Judge Advocate, AHUAS TARA II, 
Honduras, 1983-1984; Defense Counsel, Trial Defense Service, 8th Infantry Division, 
Federal Republic of Germany, 1980-1982. Graduate, Judge Advocate Officer Graduate 
Course, 1987; Judge Advocate Officer Basic Course, 1979. B.A., State University of 
New York at Buffalo, 1975; J.D., State University of New York at Buffalo, 1978. 
Member of the bars of the State of New York, the United States Supreme Court, and 
the United States Court of Military Appeals. This article is based upon a thesis sub- 
mitted in partial satisfaction of the requirements of the 35th Judge Advocate Officer 
Graduate Course. 

'Dep’t of Army, Pamphlet No. 27-21, Military Administrative Law (1 Oct. 1985). 

217 U.S.C. §§ 101-914 (1982). 
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right regulations.* I also checked my answer with the Patents, Copy- 
rights, and Trademarks Division of the United States Army Legal 
Services Agency. I concluded the plan would violate the copyrights. 


That opinion was right, but it failed in two respects. It failed because 
I was reduced to hiding behind the language in the regulation to say 
no. I didn’t understand the law that the regulation embodied. The 
second failure stemmed from the first. Because I didn’t understand 
the law well enough, I was unable to devise an alternative course of 
action that might have achieved the mission. 


Judge advocates need a better grasp of copyright principles to give 
complete advice and to devise ways to meet the mission. The current 
version of Army Regulation 215-2, for example, provides: “A clearance 
will be obtained prior to the public performance of any copyrighted 
sound or video recording. Installation commanders will determine 
whether such performances are ‘public’.”* Without doubt, the instal- 
lation commander will be looking to his or her local staff judge ad- 
vocate for advice on that matter. Without an understanding of the 
applicable legal principles and exceptions, the lawyers in that office 
will give bad advice. 


This article will focus on the fair use doctrine. It is only one aspect 
of the complicated law involved in resolving copyright questions. Fair 
use is frequently invoked to defend otherwise infringing activity. 
Also, it is frequently misunderstood or misinterpreted. As such, it 
deserves close attention. 


Il. COPYRIGHT: A GENERAL OVERVIEW 


The Constitution authorizes copyright for the purpose of advancing 
“science and the useful arts.”° Copyright law seeks to achieve this 
goal by granting authors certain rights in their original works. The 
current Copyright Act is codified in Title 17, United States Code.® 





®The regulation concerned was Dep't of Army, Reg. No. 215-2, Morale, Welfare & 

Recreation: The Management & Operation of Army Morale, Welfare & Recreation 

& Nonappropriated Fund Instrumentalities, para. 6-67 (20 Feb. 1984) (C6, 
26 Aug. 1985) (superseded 1986). Other regulations also address copyright matters. 
See, e.g., Dep’t of Army., Reg. No. 310-1, Military Publications: Publications, Blank 
Forms, and Printing Management, paras. 2-35 to 2-41 (15 Feb. 1980); Dep’t of Army, 
Reg. No. 108-2, Audiovisual Services: Army Training & Audiovisual Support, para. 
7-7 (26 July 1976) (C2 1 Oct. 1978); Dep’t of Army, Reg. No. 27-60, Legal Services: 
Patents, Inventions, & Copyrights (1 July 1974) (C2 15 July 1976). 

*Dep’t of Army, Reg. No. 215-2, Morale, Welfare & Recreation: The Management of 
Army Morale, Welfare, & Recreation Programs & Nonappropriated Fund Instrumen- 
talities, para. 6-67 (31 Oct. 1986). 

5U.S. Const. art. I, sec. 8, cl. 8. 

*17 U.S.C. §§ 101-914 (1982). 
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Section 102 of the Copyright Act describes the types of works that 
may be protected.’ Military lawyers should note that copyright pro- 
tection is not available for any work of the federal government.* The 
rights accorded the copyright owners are set out in section 106 of the 
act.° They give the copyright owner the right to: 


1. make copies of the work; 

2. make derivative works based on the original; 
3. distribute copies of the original to the public; 
4. perform or display the work in public. 


To qualify for these protections, the works must be “fixed in any 
tangible medium of expression.”’° That is, they must be recorded in 
some form that renders the work capable of perception or reproduc- 
tion. A book, a tape, or a microchip are examples of such a medium 
of expression. 


These rights are subject to certain limitations.’’ Most of the limi- 
tations apply to specific types of works or specific situations. An ex- 
ample is the exception that allows libraries and archives to reproduce 
works for purposes such as inter-library loan and archival preser- 


vation.'* The limitation with the broadest application is the fair use 
exception codified in section 107.'* 


Certain of the limitations require the copyright owner to grant 
others rights to copy or use the works in exchange for a fixed royalty. 
This is called a compulsory license. An example of such a compulsory 
license arrangement for sound recordings is found in section 115.'* 


Copyright protection for works created or first published on or after 
1 January 1978 lasts for the life of the author plus fifty years.’® If 
the work is made anonymously, under a pseudonym, or is made for 
hire, the protections will last the shorter of seventy-five years from 
first publication or one hundred years from the work’s creation.'® 
Works created or published before 1 January 1978 are subject to 





8 See id. § 302(a). 
See id. § 302(c). 
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transitional rules which generally afford a seventy-five year period 
of protection.*” 


Civil remedies for infringement include actual or statutory dam- 
ages, recovery of profits made by the infringer, injunctions against 
further infringement, and costs and attorneys’ fees.'*® Criminal pen- 
alties are available in cases of willful infringement for profit.'® 


Ill. THE CHANGING FACE OF FAIR USE 


In 1984 the Supreme Court announced its decision in Sony Corp. 
v. Universal City Studios.” The Court concluded that home videotape 
recording of television programs off the air was not a violation of the 
U.S. copyright laws. To reach this decision, the Court ruled that home 
recording fell within the “fair use” exception to copyright.”' In so 
holding, the Court generated more confusion in an area that has long 
been considered “the most troublesome in the whole of copyright.””” 


The decision made significant changes in fair use principles by 
placing new emphasis on certain components of the fair use analysis. 
Read together with another recent fair use case, Harper and Row v. 
Nation Enterprises,” it can also be argued that the Court has re- 
fashioned the traditional and statutory factors used in fair use anal- 
ysis, rejecting certain long-standing principles. 


These changes in the doctrine are significant if the “Betamax” case 
is treated like other Supreme Court decisions on fair use. The changes 
become less significant, however, if the case is placed in the context 
of the times in which it arose. The decision in Sony represents a 
determination on the part of the Court not to interfere in technological 
advances. That job will be left to the legislature. Sony represents a 
change only to the extent it generates a technological fair-use excep- 
tion. Read out of its technological context, however, Sony can lead 
unwary attorneys to mistakenly simplify the complex fair use doc- 
trine. 


IV. FAIR USE GENERALLY 


Fair use is usually defined as “a privilege in others than the owner 
of a copyright to use the copyrighted material in a reasonable manner 





17 See id. § 304. 

8 See id. §§ 502-505. 

19 See id. § 506. 

?°Sony Corp. v. Universal City Studios, 464 U.S. 417 (1984). 

7117 U.S.C. § 107 (1982). 

22Dellar v. Samuel Goldwyn, Inc., 104 F.2d 661, 662 (2d Cir. 1939). 
73471 U.S. 539 (1985). 
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without his consent, not withstanding the monopoly granted to the 
owner.””* 


The concept strikes a balance between competing ideals in copy- 
right. The purpose of copyright is to advance “science and the useful 
arts.”*° The copyright owner’s monopoly defeats this purpose to the 
extent it prevents one author from building on the work of another. 
Too strong a monopoly would actually hinder the progress of science 
and art.”° “Courts in passing upon particular claims of infringement 
must occasionally subordinate the copyright holder’s interest in a 
maximum financial return to the greater public interest in the de- 
velopment of art, science and industry.”’ The fair use doctrine strikes 
a balance between the copyright monopoly and these greater interests 
of society. 


A. JUDICIAL ORIGIN OF FAIR USE 


Fair use began as a judicially created doctrine. Its first appearance 
is generally ascribed to Folsom v. Marsh.” The case concerned the 
copyright of certain of George Washington’s letters. These letters had 
been published as part of a twelve-volume series. A subsequent biog- 
rapher included a number of these letters in his work on Washington. 


A suit for copyright infringement in the Circuit Court for the District 
of Massachusetts resulted. Justice Story decided that there was an 
infringement of the copyright on the original letters. In rejecting the 
claim of fair use, though, he set out an analytical framework that 
guided future judicial and legislative development of the doctrine. 
The analysis included consideration of: 


1. the nature of the works involved, 


2. the extent of the copying, and 





24Rosemont Enter. v. Random House, Inc., 366 F.2d 303, 305 (2d Cir. 1966), cert. 
denied, 385 U.S. 1009 (1967) (quoting H. Ball, Copyright and Literary Property 260 
(1944)). Rosemont concerned a biography of Howard Hughes. Random House publishing 
prepared a biography on Hughes that incorporated material from certain 1954 Look 
magazine articles. Rosemont Enterprises, a Hughes corporation, bought the copyrights 
in the articles and brought suit for infringement. The Second Circuit held the quo- 
tations from the articles were a fair use. 

25U.S. Const. art. I, sec. 8, cl. 8. 

26 For a thorough analysis of the competing interests underlying the fair-use doctrine 
see generally L. Seltzer, Exemptions and Fair Use in Copyright (1978). For a discussion 
of the possibility that the monopoly may not be necessary at all see Breyer, The Uneasy 
Case for Copyright, 84 Harv. L. Rev. 281 (1970). 

27Berlin v. E.C. Pubs., 329 F.2d 541, 544 (2d Cir.), cert. denied, 379 U.S. 822 (1964). 

28Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841) (No. 4,901). The court in 
Folsom never actually used the term “fair use” although it established the principles. 
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3. the effect of the copy on the market value of the original 
work.”® 


Since Folsom, copyright litigation, largely in the Second and Ninth 
Circuits, has developed the law in the area of fair use.*° The courts 
have continued to use the Folsom factors in assessing claim of fair 
use.*? 


B. CODIFICATION 


Despite its long judicial history, fair use was not codified until the 
1976 revision of the copyright law.** That revision codified the ex- 
clusive rights of a copyright owner, along with several exceptions.** 
Foremost among the exceptions is fair use.** In codifying the doctrine, 
Congress looked to the same factors that the courts traditionally have 
used: 


1. The purpose and character of the use, 
2. the nature of the protected work, 
3. the amount and substantiality of the taking, and 


4. the economic impact the taking has on the copyrighted 
work. 





The extent of the copying and the substance of the material copied were crucial 
factors in the decision. “It is not a case, where abbreviated or select passages are taken 
from particular letters; but the entire letters are taken, and those of most interest and 
value to the public.” Jd. at 349. 

*°The Second and Ninth Circuits, no doubt, receive the lion’s share of copyright cases 
because of the high concentration of entertainment and publishing industries in those 
circuits. 

51 See, e.g., Broadway Music Corp. v. F-R Publishing Corp., 31 F. Supp. 817 (S.D.N.Y. 
1940). 

8217 U.S.C. §§ 101-914 (1982). 

%37d. § 106. 

Td. § 107. Section 107 provides: 


Notwithstanding the provisions of section 106, the fair use of a copyrighted 
work, including such use by reproduction in copies or phonorecords or by 
any other means specified by that section, for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for class- 
room use), scholarship, or research, is not an infringement of copyright. 
In determining whether the use made of a work in any particular case is 
a fair use the factors to be considered shall include- 

(1) the purpose and character of the use, including whether such use 
is of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 
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Congress also gave examples of purposes that it considered appro- 
priate for fair use consideration: “[C]riticism, comment, news report- 
ing, teaching (including multiple copies for classroom use), scholar- 
ship, or research.”*° The commercial or nonprofit nature of a use is 
also a matter for consideration.*® 


The legislative history makes it clear that the codification was not 
intended to alter the doctrine of fair use. “Section 107 is intended to 
restate the present judicial doctrine of fair use, not change, narrow, 
or enlarge it in any way.”*’ The changing, narrowing, enlarging, and 
confusing of the doctrine were left with the courts. 


V. IDEA/EXPRESSION AND FAIR USE 


Fair use principles have often been stretched and bent to apply to 
new or different situations. Likewise, they have often been confused 
through inappropriate application, inartful judicial language, or mis- 
understanding on the part of the courts. 


A prime example of this confusion is found in the fair use factor 
that concerns the “substantiality” of the taking. Substantiality looks 
at the relative importance of the material copied to the entire original 
work. For example, in Folsom the court found that the letters taken 


were the most valuable letters in the original book.** Substantiality 
answers the question of whether the gist of the original work has 
been taken. Such a taking allows the infringing work to serve as a 
substitute for the original. 


On the other hand, there is an important threshold question in 
analyzing any copyright question. Does copyright protect what has 
been taken? If the answer is no, analysis need go no further. This 
seems simple enough, but courts have often confused this question 
with the substantiality factor in fair use analysis. Because it is a 
source of confusion, the distinction merits examination. 


Copyright law elevates form over substance. The substance is an 
author’s ideas. Ideas cannot be copyrighted.*® The form is the expres- 





35 Td. 

367d. 

37H_R. Rep. No. 1476, 94th Cong., 2d Sess. at 66 (1976); see also S. Rep. No. 473, 
94th Cong., Ist Sess. at 62 (1975). 

38 See supra note 29. 

3°17 U.S.C. § 102(b) (1982): “In no case does copyright protection for an original 
work of authorship extend to any idea, procedure, process, system, method of operation, 
concept, principle, or discovery, regardless of the form in which it is described, ex- 
plained, illustrated, or embodied in such work.” See also Mazer v. Stein, 347 U.S. 201 
(1953). 
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sion of the ideas. Copyright protects an author’s expression of ideas.*° 
Separating the ideas from their expression can be difficult. At what 
point does an idea that is available for use by any author coalesce 
into the expression of a particular author? As Judge Learned Hand 
wrote: “Upon any work . . . a great number of patterns of increasing 
generality will fit equally well . .. but there is a point in this series 
of abstractions where they are no longer protected.”** 


A. THE IDEA OF SUPERMAN 


Drawing this distinction is clearly a job for Superman! It is not 
surprising, then, to find him featured in the case law on the subject. 
In Detective Comics Inc. v. Bruns Publications,** the publishers of the 
comic books featuring Superman claimed their copyright in Super- 
man had been infringed by another comic book character known as 
Wonderman. Wonderman’s publishers defended on the theory that 
Superman was no more than a collection of heroic ideals found 
throughout literature and mythology. The idea of such a heroic pro- 
totype could not be protected, they asserted. Absent protection, Won- 
derman could not be an infringement. The Second Circuit found oth- 
erwise. In upholding copyright protection for Superman, the court 
considered the particular manner in which he embodied the idea of 
a “benevolent Hercules.”** His costume, particular powers and feats, 
environment, the manner in which he hid his abilities, and the de- 
scriptions accorded his strength and missions were all found to be 
part of a unique expression of the heroic ideal. The court held that 
his adventures and characterization involved an “original arrange- 
ment of incidents and a pictorial and literary form.”“* When Won- 
derman wore the same sort of costume, had the same abilities, hid 
those abilities in an everyday identity, and performed the same feats 
as Superman, an infringement occurred because the expression, not 
the idea, was copied.*° 





“Baker v. Selden, 101 U.S. 99 (1879). 

“Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930), cert. denied, 
282 U.S. 902 (1931). Nichols involved two plays that concerned Jewish-Catholic in- 
terfaith marriage as their general idea. The court found that each play gave different 
expression to this idea. 

“2111 F.2d 432 (2d Cir. 1940). 

Jd. at 433. 

“52. 

“° Accord National Comics Pubs. v. Fawcett Pubs., 191 F.2d 594 (2d Cir. 1951). This 
case also involved infringement of Superman, this time by a character called Captain 
Marvel. The court reached the same conclusions as in Bruns. But cf. Warner Bros. v. 
American Broadcasting Co., 720 F.2d 231 (2d Cir. 1983) (parody of Superman upheld 
as noninfringing). 
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B. A TWO-STEP ANALYSIS 


The idea/expression distinction involves questions of whether a par- 
ticular work may be copyrighted in the first place. The general def- 
inition of fair use requires a proper monopoly in a work before fair 
use becomes an issue. Fair use analysis should not be concerned with 
drawing the distinction between idea and expression. “Denial of pro- 
prietorship in ideas, whether copyrighted or not, is not grounded, 
strictly speaking upon any theory of ‘fair use.’ ”*° 


Confusion between the idea/expression distinctions and questions 
of fair use arise when courts analyze infringing works that are not 
verbatim copies of an original. Ideally, a court should first analyze 
the works involved to determine whether a properly copyrighted 
expression of an idea has been taken. After finding such an expression, 
the court should next move to a fair use analysis and examine the 
amount and substantiality of the taking, the effect on the market 
value of the original, and the other fair use factors. 


C. PARODY 
Exemples of such a two-step approach occur in the area of parody 


and burlesque.*’ If one work is te parody another it must take some- 
thing of the expression of the original work. This is so because the 
parody must “recall or conjure up the object of [the] satire.”“* There 
being no question of a taking of expression, a court’s analysis then 
turns to the fair-use factors. 


Most often in the area of parody, the courts look at the substan- 
tiality of the taking and the economic impact on the original. If the 
parodist takes more than is necessary to raise the spectre of the 
original, he runs the risk that his parody will become a substitute 
for the original and a claim of fair use will fail. 


This is exactly the situation Jack Benny faced in his parody of the 
movie Gaslight.*® With the permission of the copyright owner, Benny 
had parodied the movie starring Charles Boyer and Ingrid Bergman 
on his radio show. He later brought the parody to television and 
planned to produce a feature length film parody. These later efforts 
were done without the consent of the original copyright owners. The 





““Yankwich, What is Fair Use?, 22 U. Chi. L. Rev. 203, 207 (1957). 

“7 See generally Nimmer, Reflections on Parody Infringement, Copyright L. Symp. 
(ASCAP) Number 17, at 133 (1969). 

“Berlin v. E. C. Pubs., 329 F.2d 541, 545 (2d Cir.), cert. denied, 379 U.S. 822 (1964). 

*°Loew’s Inc. v. Columbia Broadcasting Sys., 131 F. Supp. 165 (S.D. Cal. 1955), aff’d 
sub nom. Benny v. Loew’s Inc., 239 F.2d 532 (9th Cir. 1956), aff’d sub nom. Columbia 
Broadcasting Sys. v. Loew’s, Inc., 356 U.S. 43 (1958). 
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copyright owner sued to protect the copyright. Benny’s claim of fair 
use for parody failed at both the trial and appellate levels. 


The Ninth Circuit found that the parody took so much that, when 
the original story and dialogue of Gaslight were extracted from the 
parody, all that remained were “a few gags, and some disconnected 
and incoherent dialogue.”©° The Benny parody copied the original so 
closely that there was a danger it could substitute for the original 
dramatic work. 


When Mad magazine parodied the songs of Irving Berlin, however, 
they took only enough to call the original works to mind.*' Reference 
was made only to the title of the original works and no actual music 
was included. The lyrics did not copy the originals and concerned 
different subjects. There was no danger that the parodies would be- 
come substitutes for Berlin’s original works. The reference to the 
original works was upheld as fair use. 


D. FAIR USE AND IDEA/EXPRESSION 
EQUATED 


The parody cases demonstrate that an author’s expression, though 


protected, is still subject to fair use. The idea/expression analysis 
concerns the separate issue of whether a work can be protected by 
copyright in the first place. Some courts, however have blurred these 
analyses into a single approach. This confusion appears to have begun 
in Judge Hand’s Second Circuit decision in Sheldon v. Metro-Goldwyn 
Pictures Corp.™ 


The plaintiffs in Sheldon owned the copyright in a play based on 
a celebrated murder trial in the 19th century. The defendant in the 
trial was a young Scotch woman charged with poisoning her lover. 
She was aquitted. The plaintiff’s play, Dishonored Lady, dramatized 
the facts behind the murder and trial. Independently, an English 
author had written a novel called Letty Lynton that was also based 
on the murder and trial. 


Metro-Goldwyn Pictures wanted to produce a picture based on the 
play. They met resistance from a motion picture association official 
who found the play obscene. Eventually they bought the rights to the 





5°239 F.2d 532, 536 (9th Cir. 1956). Compare Benny with Columbia Pictures Corp. 
v. National Broadcasting Co., 137 F. Supp. 348 (S.D. Cal. 1955), in which Sid Caesar 
parodied the movie From Here to Eternity. The court held that Caesar took only what 
was necessary to parody the original. 

*! Berlin v. E. C. Pubs., 329 F.2d 541 (2d Cir.), cert. denied, 379 U.S. 822 (1964). 

52Sheldon v. Metro-Goldwyn Pictures, 7 F. Supp. 837 (S.D.N.Y. 1934), rev'd, 81 F.2d 
49 (2d Cir.), cert. denied, 298 U.S. 669 (1936). 
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novel and prepared a screenplay for the film. Many of the fictional 
elements of the play were included in the screenplay. Plaintiffs sued 
to enjoin the production of the film. Metro-Goldwyn prevailed in the 
district court. The Second Circuit reversed and granted the injunction. 


The court of appeals held that the screenplay copied substantial 
amounts of the play’s expression. The court rejected the defendant’s 
claim that use of the play’s material was fair use. In rejecting that 
defense, the Second Circuit equated fair use with the distinction be- 
tween idea and expression. “[I]t is convenient to define [fair use] by 
saying that others may ‘copy’ the ‘theme’ or ‘ideas,’ or the like, of a 
work, though not its ‘expression.’ ”** 


The parody cases demonstrate that this is not true. Fair use is 
invoked as a defense when expression is taken. Ideas are not protected 
at all. Nonetheless, this erroneous holding in Sheldon equating fair 
use to the idea/expression dichotomy has been followed elsewhere.™ 


The copyright revision of 1976 may help in clearing up this con- 
fusion. Part of the statute provides that copyright protection does not 
extend to any idea. This provision is quite distinct from the section 
codifying fair use. In a Second Circuit opinion written since the new 
enactment, the court does separate the analyses of the two aspects. 
Curiously enough, the case involves Superman. 


E. UNITY OF IDEA AND EXPRESSION 


Remaining is the difficult situation that might arise where an au- 
thor adds so little to the original idea that idea and expression are 
indistinguishable. The Ninth Circuit addressed that issue in Herbert 
Rosenthal Jewelry Corp. v. Kalpakian.™ The case concerned an al- 
leged infringement of plaintiff’s jewelled pin, which was shaped like 
a bee. The defendants subsequently produced a jewelled bee pin. The 
district court found that the defendants had based their pin design 
on their own independent study of bees. The similarities, it concluded, 
resulted from the fact that both pins look like bees. 





5381 F.2d at 54. 

54F g., Bradbury v. Columbia Broadcasting Sys., 287 F.2d 478, 485 (9th Cir.), cert. 
denied, 368 U.S. 801 (1961) (infringement of the novel Fahrenheit 451). “Fair use may 
permit copying of theme or ideas of copyrighted work but not its expression.” 

58 See supra note 39. 

56Warner Bros. v. American Broadcasting Co., 720 F.2d 231 (2d Cir. 1983). The 
television program The Greatest American Hero was held a legitimate parody of Super- 
man. The idea of a super powered hero found different expressions in the television 
hero and Superman. “In the genre of superheroes, Hinkley follows Superman as, in 
the genre of detectives, Inspector Clouseau follows Sherlock Holmes.” Jd. at 243. 

57Herbert Rosenthal Jewelry Corp. v. Kalpakian, 446 F.2d 738 (9th Cir. 1971). 
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On appeal, plaintiffs claimed that copyright on their jewelled bee 
pin precluded the manufacture of any pin that was substantially 
similar. In short, they claimed a copyright in the idea of a jewelled- 
bee pin because of their copyrighted expression of a jewelled-bee pin. 
The Ninth Circuit found that the idea and the expression were in- 
separable and refused to extend protection to the expression under 
such circumstances. 


VI. FACTS/EXPRESSION AND FAIR USE 


Facts are like ideas; they cannot themselves be copyrighted.® Par- 
ticular expressions of facts are protected by copyright. Chatauqua 
School of Nursing v. National School of Nursing® demonstrates this. 
In that case, an Army major wrote and copyrighted lectures on certain 
medical procedures. He sold the right to publish those lectures to the 
defendants. In the lectures he included a description of hypodermic 
medication. The procedure was described in twelve steps and was 
accompanied by pictures of the major demonstrating those steps. The 
plaintiffs had previously published a pamphlet that described the 
same procedure in twelve steps and showed photographs demonstrat- 
ing the operation. 


In finding no infringement, the Second Circuit recognized that “all 
previous medical knowledge was common to any writer.”*' The plain- 
tiffs insisted they should be protected because they were the first to 
describe and illustrate the steps in the process. The court rejected 
this proposition, which would have given the plaintiffs a monopoly 
in describing a very common operation. 


After reaching the conclusion that the fact of the medical procedure 
could not be protected, the court of appeals went on to analyze the 
text and the photos used by the parties. It concluded that there must 
of necessity be similarities of expression where two works describe 
the same set of facts. “From the nature of things there were certain 
to be considerable resemblances, just as there must be between the 





58 Accord Sid & Marty Krofft Television v. McDonald’s Corp. 562 F.2d 1157, 1168 
(9th Cir. 1977): “When idea and expression coincide, there will be protection against 
nothing other than identical copying of the work.” The case involved an infringement 
of the plaintiff’s television program for children by the defendant’s “McDonald Land” 
commercials. 

5° F .g., Chicago Record-Herald Co. v. Tribune Ass’n, 275 F. 797 (7th Cir. 1921) (news 
of a new German submarine). 

6238 F. 151 (2d Cir. 1916). 

®17d. at 152. 
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work of two persons compiling a directory, or a dictionary, or a guide 
for railroad trains, or for automobile trips.”® 


Generally, courts have not had the same problems with facts as 
they have had with ideas in separating their noncopyrightable rature 
from the fair use of their expression. Undoubtedly this is because 
ideas require a degree of originality that facts do not. There is no 
need with facts to apply patterns of generality to determine what is 
public domain and what is protectable. 


A. UNITY OF FACT AND EXPRESSION: 
TIME, INC. v. BERNARD GEIS 
ASSOCIATES 


As with ideas, situations can arise where the facts and their expres- 
sion are so intertwined that to afford protection to the expression will 
extend the owner a monopoly in the facts. A prime example is the 
Zapruder film of the Kennedy assassination, the subject matter of 
Time, Inc. v. Bernard Geis Associates.™ 


Abraham Zapruder set up his 8mm movie camera to record Pres- 
ident Kennedy’s visit to Dallas on 22 November 1963. By sheer chance 
the camera was located where it: would record the President at the 
moment of his murder. No other film of the events existed. Time 
bought the film and copyrighted it. A copy was made available to 
police investigators and to the Warren Commission, which was ap- 
pointed to investigate the murder. A copy was included in the Warren 
Commission’s report. Certain frames of the film were placed in the 
National Archives. 


Sometime later, Bernard Geis Associates sought permission to use 
frames of the film to illustrate a book expounding a conspiracy theory 
of the assassination. Time denied the request, but did allow the author 
to view a copy of the original film. The author also advised Time on 
an upcoming feature they were planning on the assassination. This 
allowed him further access to the film. During one of the viewings, 
the author photographed certain frames and had an artist render 
sketches of them. The author used the sketches in his book to illus- 





®27d. at 153. This also illustrates an important point in copyright law: a copyright 
protects the author’s expression only from copying; it does not give the author a mo- 
nopoly over the idea or the author’s expression. Another person who independently 
creates a similar, or identical, product, without copying, has not violated the copyright 
laws. 

63239 F. Supp. 130 (S.D.N.Y. 1968). 
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trate his theories. Time Inc. v. Bernard Geis Associaies®™ was the 
result. 


The court recognized that a photograph could properly be copy- 
righted. It then moved to the defendant’s contention that a news event 
may not be protected by copyright and that protection of the Zapruder 
film would give Time a monopoly in the events recorded on the film. 
The court dismissed this contention. “[Time] claims no copyright in 
the news element of the event but only in the particular form of record 
made by Zapruder.”® 


The court reasoned that, because the film could be copyrighted, the 
sketches made from the film infringed that copyright unless the fair- 
use doctrine applied. The court then held that Bernard Geis’ use was 
“fair.” There was little, if any, economic harm to the copyright owner. 
The defendant did not sell the pictures or publish magazines, so there 
was no direct competition. That the sketches made the theories easier 
to understand also influenced the court’s decision. The public interest 
in receiving information was critical to the result. “There is a public 
interest in having the fullest information available on the murder of 
President Kennedy.” The court held there was no copyright viola- 
tion. 


B. PHOTOS: FAIR USE OR FIRST 
AMENDMENT? 


Professor Nimmer has suggested that a first amendment analysis 
is more appropriate to the situation of Time Inc. v. Bernard Geis 
Associates. He argues this position because of the court’s rationale 
that the public interest was best served by having the most detailed 
information on the murder. Although his treatment of the subject 
does not draw a distinction between fact/expression and idea/expression, 
he does examine both areas under the idea/expression dichotomy. He 
has proposed a “news photograph” first amendment exception to copy- 
right, with a compulsory license approach to such situations.®’ He 
limits, however, his proposed exception to a “news photograph” in 
which the “event depicted, as distinguished from the fact that the 
photograph was made, is the subject of news stories.” If the events 





Td. 

®Id. at 143. 

Id. at 146. 

*7M. Nimmer, 1 Nimmer on Copyright, § 1.10 [C], at 1-84 (1985). A compulsory 
license requires a copyright owner to allow the use of his work upon the payment of 
a set royalty. 

1d. 
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shown in the photo are the news, the photo could be used because the 
exception would apply. If the fact that the photo was made, and not 
what the photo depicts, is the item of news interest, then the exception 
would not apply and the photo could not be used. This approach rec- 
ognizes that facts and their expression can become inextricably in- 
tertwined and seeks to resolve the problem without applying fair use. 


Both Nimmer and the court in Time reach the same conclusion by 
different routes. The bottom line is that to deny the author the use 
of the film gives the copyright holder a de facto monopoly in historical 
events. To allow such a copyright is to grant a copyright in facts. 
Because Nimmer and the court do not deal with the problem as a 
threshold issue of copyrightability, they must invoke fair use or the 
first amendment. 


C. MATHEWS CONVEYOR CO. v. 
PALMER BEE CO. 


A sketch derived from a photo was also the subject of a charge of 
copyright infringement in Mathews Conveyor Co. v. Palmer Bee Co.® 
The photo appeared in a catalogue that the plaintiffs used to sell 
machine parts. The defendants had a sketch made from the photo and 
included it in their catalogue of machine parts. 


In dismissing the claim of copyright infringement, the Sixth Circuit 
considered a great number of factors. These included the de minimus 
nature of any infringement (the photo was one of hundreds) and the 
insignificant impact of any infringement on the original’s value. The 
court placed a strong emphasis on the fact that the photo and sketch 
both concerned a machine part that was in the public domain. Im- 
portant to the court’s decision was the value added by the defendant. 
“[Djefendant caused the exercise of a considerable degree of com- 
mercial art, and incurred a substantial expense in the production, in 
different media, of the sketches.””° 


The court recognized that the photo was one form of expression of 
the machine part and was entitled to protection in that form of expres- 
sion. It refused to extend protection so far as to allow the one form 
of expression to prevent all other expressions. This analysis recognizes 
the value of the efforts involved in expressing the same facts in a 
different way. 





69135 F.2d 73 (6th Cir. 1943). 
77d. at 85. 
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D. HISTORY AND BIOGRAPHY 


History and biography pose the same type of problems. Two authors 
present the same facts in different treatments but must inevitably 
have similarities because the facts are the same. In Greenbie v. No- 
ble,” two authors wrote biographies of Civil War heroine Anna Ella 
Carroll. The second author had access to the first author’s book. This 
did not disturb the District Court for the Southern District of New 
York, which recognized that fair use allows one author to build on 
another author’s work. The court found this valid so long as the second 
author’s “expression and treatment is distinctly his own and not merely 
the result of copying from the [original] book.”’? In examining the 
facts of the case to determine whether the similarity of the two works 
was the result of such copying, the court held that: “The inference of 
copying does not exist, however, where the similarity between the 
two works arises because of the nature of the subject matter and the 
fact that both authors used materials available to all.””* 


The court ultimately decided that the similarities between the two 
biographies resulted from the nature of the subject matter. “(The 
defendant] performed independent research and drew upon infor- 


mation and materials from the common sources available to all and 
in the public domain.””* 


E. DIFFERENT “PERFORMANCES” FOR 
THE SAME FACTS 


Common to both Mathews Conveyor and Greenbie is recognition 
that the underlying facts cannot be copyrighted. The two cases also 
recognize a need to protect particular expressions of those facts. Fi- 
nally, both courts recognized that the defendants had by their own 
efforts placed a different expression on the facts. 


I analogize the problem to one of dramatic or musical works that 
have become public domain. The copyright law will still protect in- 
dividual performances of these works.”° For example, the plays of 





71151 F. Supp. 45 (S.D.N.Y. 1957). 

721d. at 67. 

737d. at 68. 

74Td.; see also Eisenschiml v. Fawcett Pubs., 246 F.2d 598 (7th Cir.), cert. denied, 
355 U.S. 907 (1957) (another example of alleged infringement because two histories 
dealt with the same facts. No infringement found.); cf. Hoehling v. Universal City 
Studios, Inc., 618 F.2d 972 (2d Cir.), cert. denied, 449 U.S. 841 (1980) (no copyright 
protection for historical theories or scenes a faire.). 

7517 U.S.C. § 102 (1982). Such a performance might take the form of an audiovisual 
work, a sound recording, or a dramatic work. See M. Nimmer, supra note 67, § 2.10[A][2], 
for a discussion of rights in particular performances with regard to sound recordings. 
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Shakespeare are eligible for different performances, each of which 
may be protected from copying. Facts should be regarded the same 
way. 


Applying this sort of approach to the situation presented in the 
Time case, we can reach the result that both Nimmer and the court 
reached. Most significantly, we can reach this result without the first 
amendment “news photo” exception or a fair-use test. The events of 
the Kennedy assassination are historical facts. They are in the public 
domain and are therefore not protected. The Zapruder film of the 
assassination records those events and is a particular expression of 
the events. 


The sketches that the defendant had prepared based on the events 
depicted in the film are a different expression. Charcoal drawings are 
not a film or photo. The sketches reflect an investment of time and 
talent on the part of the defendants. The defendants could not use 
the actual photos from which the sketches were prepared in their 
book. Those are the Zapruder film’s expression. On the other hand, 
the sketches, a dramatic reenactment of the events in the film, or a 
computer-generated recreation are all different “performances” of those 
events. They embody the facts that cannot be copyrighted in a new 
performance. They are outside the protection copyright should prop- 
erly afford the film. Accordingly, there is no infringement and so no 
need for a first amendment “news photo” exception or a fair use anal- 
ysis. 


VII. COPYRIGHT AND FIRST 
AMENDMENT IN CONFLICT 


Courts and commentators have recognized a tension between the 
copyright law, which protects author’s works by granting exclusive 
rights of expression to the author, and the first amendment, which 
grants freedom of expression.” Professor Nimmer’s first amendment 
analysis in the fact/expression arena highlights the overlap between 
fair use and first amendment issues. Evidence of this overlap is found 
in the actual language of section 107. The statute lists news reporting 
as one of the purposes for which fair use may apply.”’ Fair use ques- 
tions cover the entire range of first amendment issues. Cases include 





76 See, e.g., Walt Disney Prod. v. Air Pirates, 581 F.2d 751, 758 (9th Cir.), cert. denied, 
439 U.S. 1132 (1978): “There is of course some tension between the First Amendment 
and the Copyright Act.” 

77 See supra note 34. 
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issues of news reporting,” commercial free speech,”? and porno- 
graphic expression.*° 


A. IMPACT OF FIRST AMENDMENT ON 
FAIR USE 


Changes in the interpretation of the first amendment have influ- 
enced the interpretation of the fair-use doctrine. Consumers Union 
v. General Signal Corp.*' for example, involved whether the use of a 
copyrighted work in commercial advertising could constitute fair use. 
The plaintiffs in the case published Consumer Reports magazine. Their 
evaluation of a particular vacuum manufactured by the defendants 
was being used to advertise the machine. 


A long-standing decision by a district court in the Second Circuit 
held in similar circumstances that such purely commercial use was 
not fair use.** Thereafter, the Supreme Court reached its decisions 
acknowledging a first amendment right of commercial free speech.** 
The court in Consumers Union relied on those decisions in deciding 
that the advertisements for the vacuums did make fair use of the 
evaluations. 


B. FAIR USE AS A FIRST AMENDMENT 
SUBSTITUTE 


Most courts have avoided the potential confusion between first 
amendment and fair use. They have done so by resolving the questions 





78 See, e.g., Chicago Record-Herald Co. v. Tribune Ass’n, 275 F. 797 (7th Cir. 1921); 
see also Wainwright Sec. v. Wall Street Transcript Corp., 558 F.2d 91 (2d Cir. 1977), 
cert. denied, 434 U.S. 1014 (1978) (stock market news). 

EF g., Henry Holt & Co. v. Liggett & Myers Tobacco Co. 23 F. Supp. 302 (E.D. Pa. 
1938); see also Consumers Union of U.S. v. General Signal Corp. 724 F.2d 1044 (2d 
Cir. 1983), cert. denied, 469 U.S. 823 (1984). 

%°F g., MCA, Inc. v. Wilson, 677 F.2d 180 (2d Cir. 1981). In MCA, the defendants 
wrote a song called the “Cunnilingus Champion of Company C” which was deliberately 
a close copy of the plaintiff’s song “Boogie Woogie Bugle Boy of Company B.” The 
court found the deliberate copying an infringement and rejected a claim of parody. 
“We are not prepared to hold that a commercial composer can plagiarize a competitor's 
copyrighted song, substitute dirty lyrics of his own, perform it for commercial gain, 
and then escape liability by calling the end result a parody or satire on the mores of 
society.” Id. at 185; cf. Dallas Cowboys v. Pussycat Cinema, Ltd., 604 F.2d 200 (2d Cir. 
1979) (use of Dallas Cowboy cheerleader uniform in film Debbie Does Dallas held a 
trademark violation; first amendment and fair-use claims rejected). 

®!Consumers Union v. General Signal Corp., 724 F.2d 1044 (2d Cir. 1983), cert. 
denied, 469 U.S. 823 (1984). 

®Henry Holt & Co. v. Liggett & Myers Tobacco Co., 23 F. Supp. 302 (E.D. Pa. 1938). 
In this case, the court examined a medical treatise used in tobacco advertising under 
the fair use doctrine and found an infringement because of its purely commercial use. 

%°Fg., Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 
Inc., 425 U.S. 748 (1976). 
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posed through fair-use analysis. “Conflicts between interests pro- 
tected by the first amendment and the copyright laws thus far have 
been resolved by application of the fair use doctrine”™ 


A good example is found in the Fifth Circuit’s decision in Triangle 
Pubs. v. Knight-Ridder Newspapers. In that case, the Miami Herald 
newspaper had advertised its weekly television magazine by com- 
paring it with TV Guide magazine. The comparison showed a cover 
of the Herald’s magazine next to an actual cover of TV Guide. The 
covers of TV Guide are copyrighted and its publisher, Triangle Pub- 
lications, sued for infringement of those copyrights. 


The District Court for the Southern District of Florida held that 
the defense of fair use did not apply because of the commercial purpose 
involved.* It upheld the ads, however, based on the first amendment 
free speech rationale that the Second Circuit used to influence its fair 
use analysis in Consumers Union.® On appeal the Fifth Circuit Court 
of Appeals reversed on the fair use issue. It held that the commercial 
purpose of the use alone did not defeat the fair-use defense. Analyzing 
the remaining factors, the court found that fair use did apply. The 
court of appeals found it unnecessary to address the first amendment 
question because of its fair use holding. 


Judge Brown objected to the court’s refusal to address the first 
amendment issue. He subscribed to Professor Nimmer’s suggestion 
that first amendment requirements are satisfied by the separation of 
idea and expression: “[I]t appears that the idea-expression line rep- 
resents an acceptable definitional balance as between copyright and 
free speech interests.”** 


In this analysis, the prohibition of copyright in ideas ensures the 
free exchange of ideas and information, preserves the democratic dia- 
logue necessary to representative government and so meets the ends 
of the first amendment. On the other hand, the protection of particular 
expressions meets the copyright objective of advancing art and sci- 
ence. Fair use remains to cover those situations where expression is 
taken. The first amendment does not become involved in such cases. 
This avoids the potential conflict between the two principles: “The 
Copyright Act itself provides a safety valve—fair use—to minimize 
this potential tension.”*® 





*4Wainwright Sec. v. Wall Street Transcript Corp., 558 F.2d 91, 95 (2d Cir. 1977), 
cert. denied, 434 U.S. 1014 (1978). 

*5Triangle Pubs. v. Knight-Ridder Newspapers, 626 F.2d 1171 (5th Cir. 1980). 

*6Triangle Pubs. v. Knight-Ridder Newspapers, 455 F. Supp. 875 (S.D. Fla. 1978). 

87 See supra note 83. 

88M. Nimmer, supra note 67, § 1.10[B)[2], at 1-76 (1985). 

®*°Triangle Pubs. v. Knight-Ridder Newspapers, 626 F.2d 1171, 1181 (5th Cir. 1980) 
(dissenting opinion). 
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In this area the potential for conflict has been defused. The ques- 
tions concerning the line of distinction between first amendment and 
fair use appear to have been resolved in Harper and Row v. Nation 
Enterprises.®° The Supreme Court has adopted the analysis proposed 
by Nimmer and endorsed by Judge Brown. 


Vill. HARPER AND ROW v. NATION 
ENTERPRISES 


A. THE FACTS 


Harper and Row v. Nation Enterprises* is the most recent Supreme 
Court decision in the fair use area. It involves many of the principles 
previously discussed. Harper and Row involves the memoirs of former 
President Gerald Ford. President Ford arranged with Harper and Row 
and Reader’s Digest for the publication of his memoirs. Harper and 
Row held the copyright interests in the book form of the memoirs. 
The book was to be called A Time to Heal. Harper and Row contracted 
with Time to furnish them advance copies of the memoirs. Time planned 
to publish articles about the pardon of former President Nixon based 
on the memoirs. The excerpts were to be made available shortly before 
the book was published. 


The Nation magazine obtained a stolen copy of Ford’s manuscript 
before it was published in any form, shortly before the Time article 
was to have appeared. The editor who received the stolen copy worked 
quickly, using only the manuscript, to prepare an article about the 
forthcoming memoirs and the revelations made by their author. The 
Nation’s editors were fully aware that Harper and Row held the copy- 
right to the manuscript. They were also aware of the agreement be- 
tween the publishing house and Time. Nevertheless, the magazine 
rushed its article into publication. 


The Nation article highlighted the portions of the manuscript con- 
cerning President Ford’s decision to pardon President Nixon for any 
involvement in the Watergate scandals. It also included certain of 
President Ford’s perceptions of other national leaders and politicians. 
It included both direct quotations and paraphrasing from the manu- 
script. It was approximately 2,000 words long and included roughly 
300 words directly quoted from the 200,000 word book. 


As a result of this article, Time cancelled its contract with Harper 
and Row. The publishing house brought suit against The Nation for 





%557 F. Supp. 1067 (S.D.N.Y.), rev'd, 723 F.2d 195 (2d Cir. 1983), rev'd, 471 US. 
539 (1985). 
"Id. 
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copyright infringement. The Nation defended on the basis of fair use. 
The gist of the defense was that the copying was valid because it was 
used for news reporting. As an alternative theory, The Nation con- 
tended that the material taken concerned matters of historical fact, 
conversations of others, and government memoranda. As such, they 
could not be copyrighted. 


B. THE DISTRICT COURT DECISION 


The district court held in favor of Harper and Row.* The court first 
examined the claim that the primary purpose of the article was news 
reporting. The article’s author stated that the news value of the article 
was in the revelations made in the material relating to the pardon 
granted former President Nixon. The district court found that the 
material discussed in the book had been disclosed previously in a 
congressional inquiry in 1974. At that time the testimony of President 
Ford concerning the decision to pardon President Nixon had received 
widespread news coverage. The court held such old news was no news 
that allowed infringement. “(T]he ‘revelations’ of the Ford memoirs 
were not such news, ‘hot’ or otherwise, as to permit the use of author 
Ford’s copyrighted material.”®* 


The court next gave a brief analysis of the fair use factors. It found 
that the article was done for profit, infringed a work that was not yet 
published, and diminished the value of the work by causing the can- 
cellation of the Time contract. More importantly, the court, quoting 
Folsom v. Marsh,™ held that The Nation had taken the “heart of the 
book.”®° 


The claim that the material could not be copyrighted also failed. 
The court acknowledged that facts, government memoranda, and con- 
versations of others could not be protected per se. At the same time, 
it reasoned, Ford’s expression concerning that information was what 
made the manuscript valuable as a work. That expression could be 
protected, even though it was tied to the facts. “The Nation certainly 
had no interest in presenting these historical facts and memoranda 
in isolation. Rather, it is the totality of these facts and memoranda 
collected with Ford’s reflections that made them of value. . . . [I]t is 
this same totality that is protected by the copyright laws.” 





%2557 F. Supp. 1067. 

%37d. at 1072. 

% Folsom, it should be remembered, involved the letters of the first President, George 
Washington. See supra note 28. 

%5557 F. Supp. at 1072. 
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In short, the court found that the facts were used as an avenue to 
get the expression. It refused to sanction the theft of President Ford’s 
“performance” of the facts in the form of his views and the impact of 
events on him under the guise of reporting facts. 


C. THE COURT OF APPEALS DECISION 


The Second Circuit reversed the district court’s decision.*’ The court 
first addressed the issue of copyrightability. It held that the facts, 
government memoranda, and conversations of others could not be 
copyrighted. Protection was extended only to an author’s arrange- 
ment and structure of such matters. This was the protected expres- 
sion. “The paraphrasings concern the very essence of news and his- 
tory. In such works, courts have carefully confined that troublesome 
concept ‘expression’ to its barest elements—the ordering and choice 
of the words themselves.”** 


The court found that the paraphrased material did not take Pres- 
ident Ford’s expression. This was so because only disparate parts of 
the work were taken. “The Nation article drew only upon scattered 
parts and not the total entity with its unique and protected mosaic.” 


This disposed of the paraphrased parts of the work by deeming 


them incapable of copyright. The court still faced the direct quota- 
tions. The fair-use doctrine provided the analysis for those matters. 
Dismissing the district court’s analysis that “old news is no news,” 
the court of appeals found that the article concerned “a new book on 
the actions of the highest public officials.”"°° This satisfied the judges 
that the article was either news or history. The court also rejected 
the dissent’s position that legitimate news must include comment or 


an original contribution.’” 


The Second Circuit also held differently in analyzing the four fair 
use criteria. Admitting the commercial nature of the copying, the 
court did not find that matter controlling. Rather than the unpub- 
lished nature of the work, the court of appeals emphasized the factual 





°7723 F.2d 195 (2d Cir. 1983). 

7d. at 204. 

Td. at 203. 

10°Td. at 206. 

101 See id. at 212-17 (Meskill, J., dissenting). The dissent recognized that The Nation’s 
article used nothing more than the original manuscript and added nothing to the work 
in the form of commentary or criticism. In short, the article merely condensed the 
original. Under the proposal I have made to treat the fact/expression dichotomy like 
performances of different works in the public domain, it is clear that the article is not 
a different “performance” of the facts. Rather, it is an edited version of President Ford’s 
“performance” and is therefore an infringement. 
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nature of the work. It found a narrow protection afforded factual 
works. The appellate court rejected even the seemingly obvious eco- 
nomic harm to the original work. It held instead that the proof was 
inadequate that Time’s cancellation was due to the copying of Ford’s 
expression as opposed to the copying of the facts. 


The court of appeals emphasized the amount and substantiality of 
the taking, and rejected the district court’s finding that The Nation’s 
article took the “heart of the book.” It held that the true heart of the 
book was unprotected fact and not the former President’s analysis or 
impressions. In the court’s opinion, the amount actually taken served 
only to highlight and lend credence to significant factual material. 
That amount was so small that it was a fair use. “In sum, the quo- 
tations are informative and are neither superfluous or excessive for 
the article’s purpose.”?°” 


D. THE SUPREME COURT 


The Supreme Court reversed the decision of the Second Circuit and 
found no fair use.'°* The Court began by acknowledging the difficulty 
the lower courts faced in resolving the question of copyrightability. 
The combination of fact and expression posed a difficult and unsettled 
area that the Justices found unnecessary to resolve. The majority was 
able to reach its opinion based on the specific language taken by the 
magazine. Addressing this language, the Court moved to a fair use 
assessment. 


The key factor in the Court’s approach was the fact that the manu- 
script was unpublished. In taking the specific language of the manu- 
script, the Court held The Nation had taken the right to first publi- 
cation. Fair use would not ordinarily allow an appropriation of that 
right. “Under ordinary circumstances, the author’s right to control 
the first public appearance of his undisseminated expression will out- 
weigh a claim of fair use.”*™ 


First publication rights are among the exclusive rights afforded 
copyright owners in section 106 of the statute. These exclusive rights 
are made subject to the fair use limitation in section 107.1 The 
majority recognized that the right of first publication was different 





102723 F.2d at 208. 

103471 U.S. 539 (1985). 

047d. at 555 (footnote omitted). 

1517 U.S.C. § 106 (1982). “Subject to sections 107 through 118 the owner of copyright 
under this title has the exclusive rights . . . (3) to distibute copies or phonorecords of 
the copyrighted work to the public by sale or other transfer of ownership, or by rental, 
lease, or lending.” 
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from the other rights enumerated because “only one person can be 
the first publisher”.’°° Therefore, any fair use would eliminate the 
right. 


The Court next addressed the defendant’s claim that the first 
amendment interest in news reporting transcended the copyright in- 
terests. The Nation asserted that the public interest in learning mat- 
ters of such high public import as soon as possible outweighed the 
right of first publication. In resolving this question, the Court accepted 
the idea/expression line as the definitional balance point between first 
amendment and copyright interests. “[Clopyright’s idea/expression 
dichotomy ‘strike[s] a definitional balance between the First Amend- 
ment and the Copyright Act by permitting free communication of 
facts while still protecting an author’s expression’ ”.'”’ 


The majority would not allow appropriation of expression on the 
basis of the first amendment merely because the author himself was 
a public figure or because his particular words were newsworthy. 
Verbatim copying, they ruled, must be analyzed according to tradi- 
tional fair-use criteria. 

In examining the purpose of the copying, the Court concurred with 
the Second Circuit’s finding that the purpose of the copying was news 
reporting. The “old news as no news” estimation of the district court 
was rejected to avoid the spectre of courts passing on the newswor- 
thiness of particular matters. The Court also recognized that the 
infringing work was one made for profit. That weighed against a 
finding of fair use. Finally, the Court found that the article deliber- 
ately took the rights of first publication. This deliberate appropriation 
of the author’s rights weighed against fair use. 


In assessing the nature of the copyrighted work, the Supreme Court 
emphasized that the manuscript was unpublished. The Court relied 
on its analysis that an unpublished work is specially protected and 
less available to fair uses. While the Court recognized the factual 
nature of the original manuscript, it held that The Nation took more 
than the isolated facts and phrases necessary to convey the facts. 
“(The Nation] excerpted subjective descriptions and portraits of public 
figures whose power lies in the author’s individualized expression.”!© 


In assessing the amount and substantiality of the taking, the ma- 


jority agreed with the Second Circuit that the amount taken was 
small. Nonetheless, the Court also agreed with the district court that 





106471 U.S. at 553. 
1°7 Td. at 556 (quoting the court of appeals decision at 723 F.2d 195, 203). 
08Td. at 563. 
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the passages taken were the most powerful and interesting. This 
weighed against a finding of fair use. 


Finally, the Court held that the evidence of actual damage from 
the taking was clear. The cancellation by Time presented sufficient 
evidence of damage to the market value of the work. 


The dissent found no greater protections necessary in unpublished 
works. They agreed with the court of appeals that the taking by the 
magazine was so small as to be de minimus. The dissenters found it 
inconceivable that a little over 300 words could appropriate the 
expression of a book exceeding 200,000 words. They also agreed with 
the Second Circuit that the bulk of material taken was fact and idea, 
not expression. 


E. IMPACT OF HARPER AND ROW 


The decision in Harper and Row makes clear the dividing line 
between first amendment guarantees and the Copyright Act. It dem- 
onstrates that the two legal theories can coexist in American law. It 
leaves unresolved the division between fact and expression. 


The decision also raises some new issues. The Court addressed the 
unpublished aspect of the manuscript in its analysis of the nature of 
the copyrighted work. That the Court chose to address the matter as 
an aspect of the nature of the work appears to give the decision a 
broader precedential value. By so addressing the issue, the Court 
extended to such works a broader protection. This could be true whether 
or not there is a concurrent impact on the economic value of first 
publication. 


Yet the language of the decision places more emphasis on the un- 
published nature of a work as an aspect of the effect of infringement 
on market value. In Harper and Row, the article took valuable eco- 
nomic rights away from the manuscript. The taking affected the abil- 
ity to market the work later. 


On the other hand, the Court recognized that common-law copy- 
right had been “enlisted in the service of personal privacy.” Al- 
though speaking in economic terms, the Court’s language invoked a 
privacy interest in the author to choose when and where to set out 
his expression, if at all. It spoke of the merits of “assuring authors 
the leisure to develop their ideas free from fear of expropriation.”"'° 





10°7Td. at 554 (citation omitted); see also Salinger v. Random House, Inc., 811 F.2d 
90 (2d Cir. 1987). 
1107q. 
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The tenor of such statements leads one to conclude that the Court 
intended broader protection for unpublished works. Harm to first 
publication economic rights is important but not the controlling fac- 
tor. A subsequent court would err by treating the matter solely as an 
issue of economic harm. 


IX. EQUITY ASPECTS OF FAIR USE 


Harper and Row serves to illustrate another aspect of the fair use 
doctrine that makes it difficult to apply. The Court’s assessment of 
the case included the dishonest methods used by The Nation in ob- 
taining the manuscript. “Fair use presupposes good faith.”'"? This is 
nothing less than equity at work. The very word “fair” suggests that 
fair use analysis includes elements of equity. In fact, the court in 
Time, Inc. v. Bernard Geis Associates declared fair use an “entirely 
equitable” doctrine.'!* This aspect of the doctrine has often been rec- 
ognized by courts.’** Congress also recognized the equitable aspect of 
fair use when it codified the doctrine. “[S]ince the doctrine is an 
equitable rule of reason, no generally applicable definition is possi- 
ble.”""* “Clean hands” on the part of the infringer is an unwritten 
fifth factor in fair use analysis. 


X. TECHNOLOGICAL CHALLENGES TO 
COPYRIGHT 


Emerging technologies capable of infringing copyrights have pre- 
sented new challenges to copyright law in general and to fair use in 
particular. The Supreme Court’s fair use decision in Sony Corp. v. 
Universal City Studios can be understood only against the background 
of the technology/copyright cases that preceded it. Not all of the cases 
involve fair use. They all serve to establish principles significant to 
fair-use analysis. They all provide useful guidance in analyzing copy- 
right questions facing today’s judge advocates. 





Id. at 562 (quoting Time, Inc. v. Bernard Geis Assoc., 239 F. Supp. 130, 146 
(S.D.N.Y. 1968)). 

2Time, Inc. v. Bernard Geis Assoc., 239 F. Supp. 130, 144 (S.D.N.Y. 1968). 

"18 See, e.g., Roy Export Co. v. Columbia Broadcasting Sys., 503 F. Supp. 1137 (S.D.N.Y. 
1980), aff’d, 672 F.2d 1095 (2d Cir.), cert. denied, 385 U.S. 826 (1982) (bad faith use 
of Chaplin films after permission denied). 

"4S. Rep. No. 473, 94th Cong., 1st Sess. 62 (1975). 
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A. BUCK v. JEWELL-LASALLE REALTY 
Co. 


In Buck v. Jewell-LaSalle Realty Co.'"*, the Supreme Court first 
addressed the issue of retransmission of broadcast signals as copyright 
infringement. The action was brought by the American Society of 
Composers, Authors and Publishers (ASCAP) and one of its members 
against the operators of a Kansas City hotel. The hotel offered what 
might be termed “cable radio.” Radio shows were received at a master 
set. The hotel provided each room with headphones or speakers wired 
to the central set. This allowed the hotel guests to listen to the radio 
in the privacy of their rooms. 


The plaintiffs owned a copyrighted song that was played a number 
of times by a radio show received on the hotel’s master set. They 
claimed their copyright was infringed because the retransmission to 
other rooms constituted a public performance for profit. The public 
performance for profit of a copyrighted work was an exclusive right 
of the copyright owner under the 1909 Copyright Act, just as it is 
now.?26 


The hotel defended on several theories. It urged that the Copyright 
Act should not apply to one who only passively receives broadcasts. 
Such a recipient has no control over the works received. The selections 
are made elsewhere. They argued that any performance under these 
facts takes place at the broadcast studio; the mere retransmission of 
the signal was not a performance. Furthermore, they contended, the 
exclusive rights in a particular performance are exhausted by the 
initial broadcast. Once committed to the airwaves, the work became 
fair game for reproduction. The defendants also argued that the re- 
ception of the broadcast did not differ from listening to a distant 
performance of the work. As such it was not a reproduction. Finally, 
they urged there was no proof the set was operated for profit. 


The Court rejected these defenses and held the retransmissions to 
the hotel rooms did constitute public performances. The Court also 
rejected the argument that the hotel was merely a passive recipient 
of the broadcast: “We are satisfied that the reception of a radio broad- 





115283 U.S. 191 (1931). 
617 U.S.C. § 106(4) (1982). The present right is broader. There is no longer a for- 
profit requirement. 
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cast and its translation into audible sound is not a mere audition of 
the original program. It is essentially a reproduction.”"!” 


The Court analogized the retransmission to the playing of a phon- 
ograph. In both cases, electric equipment effects a reproduction of a 
work. These reproductions are performances. The Court held the re- 
transmissions were infringements of the copyright in the song. 


B. CABLE TELEVISION CHANGES THE 
RULES 


1. Local Retransmission. 


Thirty-eight years later the Supreme Court again faced issues of 
the retransmission of broadcast signals. In Fortnightly Corp. v. United 
Artists Television, Inc.,'"* cable television was the technology accused 
of infringing copyright interests. 


Fortnightly Corporation operated a cable television service in West 
Virginia. Because of mountains, television reception was poor. Some 
residents erected community antennae to improve reception. Most 
residents, however, used the cable service provided by Fortnightly. 
Stations from major metropolitan areas, all within 100 miles, were 
picked up by Fortnightly’s mountaintop antennae. Cables from the 
antennae then carried the signals to the homes of subscribers. 


United Artists owned the copyrights to certain movies. It licensed 
the rights to show the movies to the stations, whose broadcasts were 
retransmitted by Fortnightly’s cable. The licenses did not provide for 
transmission by cable and in some cases specifically forbade it. United 
Artists sued Fortnightly for infringement. 


The district court and the Second Circuit, relying on Buck v. Jewell 
LaSalle Realty, held the cable transmissions infringed the copy- 
rights."*° The Supreme Court found otherwise. It limited Buck v. 
Jewell-LaSalle to its own facts.'*° The Court adopted as law the ar- 
guments it had rejected thirty-eight years earlier. 


The Court drew a distinction between those who perform works 
and those who receive them. “Broadcasters perform. Viewers do not 
perform.”’*' The opinion noted that the television viewer provides his 





"7 Buck v. Jewell-LaSalle Realty Co., 283 U.S. at 199-200. 

118392 U.S. 390 (1968). 

"8United Artists Television, Inc. v. Fortnightly Corp., 255 F. Supp. 177 (S.D.N.Y. 
1966), aff’d, 377 F.2d 872 (2d Cir. 1967). 

12°Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 397 n.18 (1968). 

217d. at 398. 
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own equipment which transforms the electric signals of the broad- 
caster into sights and sounds. The cable company, in the Court’s 
analysis, did no more than enhance the capability of the viewer to 
achieve this result. In this analysis, the cable company provides equip- 
ment that assists in changing signals to sight and sound. If this is 
an infringing performance, then many other common-place activities 
would also violate copyright, including “(t]he apartment house owner 
who erects a common antenna for his tenants, ... the shopkeeper 
who sells or rents television sets, and indeed, every television set 
manufacturer.”!” 


The Court found cable television was a viewer function, not a broad- 
casting function. As such it did not perform the copyrighted works 
and so did not infringe. “CATV systems receive programs that have 
been released to the public and carry them by private channels to 
additional viewers.”’** The Court was forming a new notion that 
would affect fair-use analysis. Copyright owners who make works 
available to the public by broadcast must expect a lessened degree of 
control. 


Justice Fortas’s dissent adhered to the rules of Buck v. Jewell- 
LaSalle. He criticized the Court’s assisting the development of cable 


television by abandoning precedent. He argued that the Court should 
preserve the existing law intact until Congress “legislates and re- 
lieves the embarrassment which we and the interested parties face.”!** 


2. Distant Signals. 


Fortnightly was not the end of the matter. Teleprompter Corp. v. 
Columbia Broadcasting System'* came before the Supreme Court six 
years later. It presented a variant of the earlier case. Like Fortnightly, 
the focus was on a cable television system that allegedly infringed 
copyright interests by performing the works through retransmission. 


In Teleprompter, however, many of the locations that received the 
cable transmissions were over 100 miles from the broadcast’s origi- 
nation point. To carry the signals over these distances, Teleprompter 
Corporation used microwave transmitters instead of the cables and 
antennae used by Fortnightly. Teleprompter’s service differed from 
Fortnightly’s in two other respects. Teleprompter included original 





1221d. at 397. 

123Td. at 400. 

124Td. at 404 (Fortas, J., dissenting). 

125Teleprompter Corp. v. Columbia Broadcasting Sys., Inc., 355 F. Supp. 618 (S.D.N.Y. 
1972), aff’d in part, rev'd in part, 476 F.2d 338 (2d Cir. 1973), rev'd, 415 U.S. 394 
(1974). 
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programming in its package. It generated these shows; they were not 
part of the programming retransmitted from other sources. Addition- 
ally, Teleprompter sold advertising time. 


The district court followed the precedent of Fortnightly v. United 
Artists. It held the services of Teleprompter were not performances. *° 
The Second Circuit affirmed in part and reversed in part. The ap- 
pellate court found that the retransmission of the signals beyond the 
range of normal antennae changed the role of the cable service from 
listener to broadcaster. It held that in three locations where the sys- 
tem operated, Teleprompter had carried such “distant” signals that 
it had become a broadcaster. That made the retransmission of the 
original signals a performance of the copyrighted works and, there- 
fore, a copyright infringement.*”’ 


The court of appeals had held the added features of program orig- 
ination and sale of advertising were an aspect of competition. They 
were of no consequence in resolving the question of whether or not 
the copyrighted works of Columbia Broadcasting were performed by 
Teleprompter. The Supreme Court concurred with that analysis. 


The Justices disagreed with the Second Circuit’s analysis regarding 
the “distant” signals. The Court spelled out in very clear language 
their belief that distance from the origination point makes no differ- 
ence. Receivers are receivers and not broadcasters: 


When a television broadcaster transmits a program, it has 
made public for simultaneous viewing and hearing the con- 
tents of that program. The privilege of receiving the broad- 
cast electronic signals and of converting them into the sights 
and sounds of the program inheres in all members of the 
public who have the means of doing so.'”* 


In both Teleprompter and Fortnightly, the Court emphasized that 
the signals had been turned loose in the public airwaves,'”® almost 
as if transmission abandons the copyright interest. “The electronic 
signals [cable television] received have already been ‘released to the 
public’ even though they may not be normally available to the specific 
segment of the public served by the CATV system.”!*° 





126355 F. Supp. 618 (S.D.N.Y. 1972). 

127476 F.2d 338 (2d Cir. 1973). 

128415 U.S. 394, 408 (1974). 

129 See Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 400 (1968): 
“CATV systems receive programs that have been released to the public.” 

18°Teleprompter Corp. v. Columbia Broadcasting Sys., Inc. 415 U.S. 394, 410 (1974). 
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Justice Blackmun dissented, indicating his support for Justice For- 
tas’s opinion in Fortnightly. Justice Douglas also dissented, joined by 
the Chief Justice. They viewed the importation of the broadcast sig- 
nals into new market areas as an act of broadcasting, not receiving. 


C. BUCK REVISITED 


The Court made sure there was little or no life left in Buck v. Jewell- 
LaSalle in Twentieth Century Music Corp. v. Aiken.**' George Aiken’s 
carry-out chicken emporium in Pittsburgh had four speakers in the 
ceiling, wired to a central radio set. The radio was turned on at 
opening and played whatever radio station it was tuned to broadcast. 
Twentieth Century Music Corporation, a member of the American 
Society of Composers and Producers, owned the copyrights in certain 
songs broadcast in Pittsburgh and played over Aiken’s speakers. They 
brought suit in the Western District of Pennsylvania. 


The district court found the reception and amplification of the 
broadcasts constituted an infringing performance.'** The Third Cir- 
cuit reversed, relying on the decisions in Fortnightly and Telepromp- 
ter.1°3 The Supreme Court affirmed the judgment of the Third Circuit. 


The Court continued to apply its analysis that those who broadcast 
perform, and those who receive do not. Buck v. Jewell-LaSalle was 
distinguishable because the original broadcasts in that case had been 
unlicensed. Once again, the earlier case was not specifically overruled. 
The Court merely limited it out of existence. 


The decision in Twentieth Century Music v. Aiken also presented 
some new considerations that the Court used to reach its conclusions. 
The Court was concerned that, if it held Aiken’s actions to be an 
infringing performance, it would create a copyright interest that could 
never be enforced: 


The practical unenforceability of a ruling that all of those in 
Aiken’s position are copyright infringers is self-evident. One 
has only to consider the countless business establishments 
in this country with radio or television sets on their premises 
... to realize the total futility of any evenhanded effort on 
the part of copyright holders to license even a substantial 
percentage of them.’ 





131356 F. Supp. 271 (W.D. Pa. 1973), rev’d, 500 F.2d 127, (3d Cir. 1974), aff’d, 422 
U.S. 151 (1975). 

182356 F. Supp. 271 (W.D. Pa. 1973). 

133500 F.2d 127 (3d Cir. 1974). 

134422 U.S. 151, 162 (1975). 
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The Justices also expressed concern that holding Aiken’s reception 
a performance would authorize “the sale of an untold number of li- 
censes for what is basically a single rendition of a copyrighted work.”!*° 


D. PHOTOCOPYING 


Broadcasting electronics was not the only technology making sig- 
nificant strides at the time. The growth of the photocopy industry and 
the increasing availability of sound and video tape recording brought 
a challenge to an old fair-use concept. Tape recordings and photocopies 
are exact duplicates of the originals. It was long held, however, that 
“extensive verbatim copying or paraphrasing of material set down by 
another cannot satisfy . . . [the fair use] standard.”’** Photocopy tech- 
nology challenged this principle in Williams and Wilkins Co. v. United 
States.'*" 


The case concerns the photocopying activities of the National In- 
stitute of Health and the National Library of Medicine. Both entities 
subscribed to copyrighted medical journals published by the plaintiff, 
Williams and Wilkins Co. Both agencies provided researchers with 
photocopies of articles in those journals. Within certain self-imposed 
limits, such photocopying was done routinely by the two organiza- 
tions. Examples of the limits include a limit on the number of pages, 
a limit of one copy per request, and a limit of one article per journal. 
These limits were often waived as long as much less than an entire 
journal was copied. The copies of plaintiff’s articles, which were the 
subject of the infringement action, were given to researchers at the 
Institute, and in one case, to an Army medical officer stationed in 
Japan. In all instances the copies were used in connection with the 
recipient’s work. 


The Court of Claims held the copying of an entire work could be 
fair use. It rejected the precedents that had held extensive copying 
precluded fair use: 


[Tjhis is an overbroad generalization, unsupported by the 
decisions and rejected by years of accepted practice. The 
handwritten or typed copy of an article for personal use, is 





1387. at 163. 

136Rosemont Enter. v. Random House, Inc., 366 F.2d 303, 310 (2d Cir. 1966), cert. 
denied, 385 U.S. 1009 (1967); see also Marcus v. Rowley, 695 F.2d 1171, 1176 (9th Cir. 
1983) (“[WJholesale copying of copyrighted material precludes application of the fair 
use doctrine.”); Wihtol v. Crow, 309 F.2d 777 (8th Cir. 1962); Toksvig v. Bruce Pub. 
= — 664 (7th Cir. 1950); Leon v. Pacific Tel. and Tel. Co., 91 F.2d 484 (9th 

ir. 1937). 

187487 F.2d 1345 (Ct. Cl. 1973), aff’d, 420 U.S. 376 (1975). 
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one illustration, let alone the thousands of copies of poems, 
songs, or such items which have long been made by individ- 
uals and sometimes given to lovers and others.'** 


The court also found that photocopying was practiced by libraries 
for many years without objection. The court interpreted this lack of 
objection to mean the practice had been accepted as fair use. Objection 
came now because copying had become easier and more widespread. 
The court refused to hold that this fair practice had become unfair 
because of an increase in the volume of copying. 


Other facts in the case to which the court gave particular emphasis 
included the nonprofit nature of the copying. The nonprofit and per- 
sonal nature of the use for scientific research also weighed in favor 
of fair use. The court viewed favorably the self-imposed restraint by 
the agencies. 


Finally, the court found that the publishers had failed to show any 
evidence of real harm caused by the practices of the agencies. On the 
other hand, there might be a real harm to the advance of knowledge 
in science and medicine if the practices were halted. “There is no 
doubt in our minds that medical science would be seriously hurt if 


such library photocopying were stopped.”?*® 


Throughout its decision, the court called for a legislative solution 
to the problems of photocopying. Ultimately this happened,'*° but not 
until several years later. In the meantime, Williams and Wilkins Co. 
v. United States was affirmed by an equally-divided Supreme Court 
and represented the state of the law. With the demise of Buck v. 
Jewell-LaSalle, technology was “on a roll” at the Supreme Court. 
This did not mean that there were no setbacks elsewhere. 


E. INFRINGEMENTS BY NEW 
TECHNOLOGY 
1. Audio Tape Duplication 
In Elektra Records Co. v. Gem Electronic Distributors, Inc.'*' an 
injunction issued against a coin operated machine that duplicated 
audio tape cassettes. The defendants sold blank tapes to customers 


and provided the “Make-A-Tape” machine on the premises. Cus- 
tomers selected prerecorded tapes from a stock maintained by de- 





138487 F.2d at 1353. 

397d. at 1356. 

4°17 U.S.C. § 108 (1982). 

141360 F. Supp. 821 (E.D.N.Y. 1973). 
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fendants for purposes of duplication. For fifty cents, the customers 
were able to make exact duplicates of the prerecorded tapes. Prere- 
corded tapes would have cost six dollars. 


The District Court for the Eastern District of New York rejected 
the defendant’s argument that their operation was no different from 
a photocopier in a public library. Defendant’s commercial purpose 
distinguished it from a library. In the court’s opinion, the copies were 
different from photocopies. It noted that a photocopier would rarely 
be used to duplicate an entire book. The tape duplicator reproduced 
the entire recording. Also, the court held a photocopy is a different 
and less desirable form of the work. The duplicated tape, when com- 
pared with the original, was “essentially identical and equally desir- 
able.”*4? 


Defendants also defended on a theory that this practice was nothing 
more than home copying done on store premises. This defense was 
premised on an interim revision of the copyright laws. The legislative 
history had made it clear that home recording of recorded perform- 
ances for private noncommercial use was not prohibited.'** Since the 
defendants operated for profit, this situation did not apply. 


2. Video Tape Duplication 


Technology also lost in Encyclopaedia Britannica Educational Corp. 
v. Crooks.’** In that case, a nonprofit corporation, the Board of Co- 
operative Educational Services (BOCES) of Erie County, New York, 
videotaped copyrighted educational films from broadcasts for later 
use in schools. The plaintiffs owned the copyrights in the films and 
sought a preliminary injunction. BOCES defended on a theory of fair 
use, relying on the holding in Williams and Wilkins. 


Chief Judge Curtin’s opinion found similarities between the pho- 
tocopying case and the case at hand. He acknowledged the similarities 
of purpose in the two cases. The copying in both cases was noncom- 
mercial and fostered “two traditionally favored areas of endeavor: 
science and education.”’*° 





421d. at 824. 

43 Specifically, it is not the intention of the committee to restrain the home 
recording, from broadcasts or from tapes or records, of recorded perform- 
ances, where the home recording is for private use and with no purpose 
of reproducing or otherwise capitalizing commercially on it. This practice 
is common and unrestrained today, and the record producers and per- 
formers would be in no different position from that of the owners of copy- 
right in recorded musical compositions over the past 20 years. 


ELR. Rep. 487, 92d Cong., 2d Sess. 7 (1971). 
144447 F. Supp. 243 (W.D.N.Y. 1978). 
457d. at 251. 
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On the other hand, there were sufficient differences to warrant a 
different result. The court drew a distinction between the videotaping 
of an entire work and the photocopying of one article from a journal. 
The court found that by reproducing the entire work, the copy could 
become “interchangeable with the original.”’“° This would have a 
greater adverse impact on the.copyright owner’s potential market. 


The court also assumed that the practice would have an effect on 
the plaintiff's market for their copyrighted works. Proof of such an 
impact was lacking in Williams and Wilkins, where the decision fol- 
lowed a full trial. Encyclopaedia Britannica was a motion for prelim- 
inary injunction. In a copyright matter, a presumption of irreparable 
injury inures to the plaintiffs when a preliminary injunction is sought.'*’ 
Proliferation of the work will reduce or destroy the market for the 
original work making this a valid presumption. 


The court noted one last distinguishing factor. In the photocopying 
case there was a fear of irreparable harm to the medical profession 
if the practices were prohibited. In this case, there were no such fears 
of harm to education. The court found that BOCES could enter into 
a licensing agreement with the plaintiffs and avoid any detrimental 
effects of the ruling.'*® 


As many judges had done before, Chief Judge Curtin lamented the 
fact that the resolution of conflicts between technology and copyright 
had been abandoned to the courts. “The problem of accommodating 
the competing interests of both educators and film producers raises 
major policy questions which the legislature is better equipped to 


resolve.”!*° 


XI. SONY CORP. V. UNIVERSAL CITY 
STUDIOS 
A. THE FACTS 


After the decision in Encyclopaedia Britannica v. Crooks, Congress 
did not act. Videotape technology grew exponentially. Home video- 
tape recorders became affordable for many Americans. Movie and 





et | 

47 g., West Pub. Co. v. Mead Data Cent., Inc., 799 F.2d 1219 (8th Cir. 1986) 
(Injunction granted to prevent LEXIS’ use of West’s case reporter page numbers); 
Wainwright Sec. v. Wall Street Transcript Corp., 558 F.2d 91 (2d Cir. 1977), cert. 
denied, 434 U.S. 1014 (1978). 

148A similar arrangement was proposed by the journal publishers in Williams and 
Wilkins. The Court of Claims rejected the proposal because it refused to judicially 
legislate such a licensing arrangement. 

149 Encyclopaedia Britannica Educ. Corp. v. Crooks, 447 F. Supp. 243, 248 (W.D.N.Y. 
1978). 
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television studios were fearful that home video would destroy their 
industries. The inevitable trial came when Universal City Studios 
sought to enjoin sales of Sony Corporation’s Betamax videotape ma- 
chine.’ The Betamax was a home video recorder that could play 
prerecorded video cassettes on television sets. It could also record 
television signals from off the air for playback at a later time. This 
latter use was known as time-shifting. The machine had a pause 
control that allowed a viewer to edit commercials out of the tape if 
he watched during the recording. It also had a fast-forward control 
that allowed the viewer to speed through portions of the tape he didn’t 
want to see. 


Named as a defendant with Sony was the advertising firm that 
devised the campaign for the machine. The ads invited owners to time 
shift programs and to build libraries of their favorite shows and films. 


The machine was sold in various retail stores. The stores demon- 
strated the machines by recording brief segments of programs from 
off the air. Four of these retailers were also named as defendants. 


The last defendant was Mr. William Griffiths, a client of the plain- 
tiff’s law firm, who used his Betamax to record plaintiffs’ shows and 
movies as they were broadcast on television. He planned to build a 
library of tapes but found it too expensive. He used the machine 
primarily for time-shifting. 


The plaintiffs were Universal City Studios and Walt Disney Pro- 
ductions. The theory of their case was contributory infringement. 
Sony, the advertising firm, and the retailers had all encouraged and 
brought about copyright infringement by Betamax owners like Mr. 
Griffiths. Plaintiffs sought money damages, an equitable accounting 
of profits, and an injunction against the manufacture and marketing 
of the Betamax.**! 


B. THE DISTRICT COURT DECISION 


The district court limited its opinion to the use of the video recorder 
for private time-shifting.“°* The court did not consider other uses, 
such as tape duplication or recording outside the home. 


The court recognized that the plaintiffs’ claims hinged on whether 
or not there was an infringement. In resolving that question, the 





©°Universal City Studios v. Sony Corp., 480 F. Supp. 429 (C.D. Cal. 1979), rev'd, 
659 F.2d 963 (9th Cir. 1981), rev'd, 464 U.S. 417 (1984). 

®! Universal City Studios did not seek relief from Griffiths. 

*82Universal City Studios v. Sony Corp., 480 F. Supp. 429 (C.D. Cal. 1979). 
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court examined the legislative history of sound recording.’® It con- 
cluded that Congress intended the privacy interest of the home to 
take precedence over copyright protections. 


The analysis did not stop there, however. The court analyzed home 
recording in the fair-use context. Its analysis brought together the 
many principles espoused in the preceding cases dealing with tech- 
nology. 


Like the court in Williams and Wilkins, the court in Sony found 
little or no proof of actual harm from the practice involved. In large 
part this was because the copyright holders in the video works re- 
ceived payments from the television broadcasters and not from the 
home consumers. Plaintiffs insisted that the potential harm was great 
nonetheless. They saw a threat to the commercial value of the reruns. 
They also perceived a threat to original run value because of the 
difficulty of assessing ratings when video recorders were used. Fi- 
nally, they argued that the recorders reduced the competitive value 
of the films because the recorders allowed viewers to watch one show 
and record another that was run simultaneously. 


The court dismissed these concerns, noting that the effect of the 
recorder was to require a change in the marketing strategy of the 


producers if they were to maintain the same level of profit. To the 
court, a change of marketing strategy was different from actual harm. 
“Copyright law, however, does not protect authors from change or 


new considerations in the marketing of their products.”** 


The court next examined the nature of the copyrighted works. It 
recognized that the works were not profound scientific or educational 
productions. Nonetheless, the court refused to draw a line between 
works that transmitted ideas and those that were only for entertain- 
ment.'*° 


The court found the fact that the works were freely broadcast over 
the airwaves without charge to the consumer was an important aspect 
of their nature. Thus, the decision picked up the theme set out in 
Fortnightly and Teleprompter. The works were paid for by advertisers 
and not by the consuming public. This aspect of the nature of the 
work made harm from time shifting less likely. 





188 See supra note 143. 

164480 F. Supp. at 452. 

155Tn doing so, the court followed the lead of the Supreme Court in Stanley v. Georgia, 
394 U.S. 557 (1969) (privacy interest in pornography at home). The Second Circuit 
also refused to draw a line for fair use purposes between productive works and popular 
entertainment. Rosemont Enter. v. Random House, Inc., 366 F.2d 303 (2d Cir. 1966), 
cert. denied, 385 U.S. 1009 (1967). 
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In assessing the purpose of the use, the court noted that the copies 
are used for exactly the same purposes as the original. This was not 
held determinative. Instead, the court focused on the noncommercial, 
home aspect of the use. Taking a cue from Twentieth Century Music, 
the court noted that this private use made enforcement virtually 
impossible, and weighed in favor of a fair use. “Because the use occurs 
within private homes, enforcement of a prohibition would be highly 
intrusive and practically impossible. Such intrusion is particularly 
unwarranted when plaintiffs themselves choose to beam their pro- 
grams into these homes.”!* 


The fact that the entire work was taken did not influence the court’s 
decision. The court read all of the factors of fair use together. It found 
that the taking of the entire work did not reduce the market for the 
original work. 

Assessing all the factors, the court found home video recording for 


time-shifting a fair use. It also held the recording by the stores for 
purposes of demonstration was fair use. 


Demonstration copying and playback do not compete in any 
way with plaintiffs’ products. The stores do not record and 


playback entire shows. The testimony does not show any 
librarying by the retail stores or any intent to use or profit 
from the copyrighted works. The only intent is to demon- 
strate the machine.’*’ 


Finally, the court refused to hold the defendants liable as contrib- 
utory infringers because the video machine could be used in a non- 
infringing manner. This sufficiently distinguished the case from Elek- 
tra, where the entire purpose of the machine was infringement. 


Selling a staple article of commerce—e.g., a typewriter, a 
recorder, a camera, a photocopying machine—technically 
contributes to any infringing use subsequently made thereof, 
but this kind of ‘contribution,’ if deemed sufficient as a basis 
for liability, would expand the theory beyond precedent and 
arguably beyond judicial management.'** 


C. THE COURT OF APPEALS’ DECISION 


The Court of Appeals for the Ninth Circuit reversed the decision 
and held the defendants liable for contributory infringement.’** The 





166480 F. Supp. at 454. 

877d. at 457. 

87d. at 461. 

15° Universal City Studios v. Sony Corp., 659 F.2d 963 (9th Cir. 1981), rev'd, 464 U.S. 
417 (1984). 
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appellate court accepted the lower court’s findings of fact, but it re- 
jected virtually every conclusion of law. 


The Ninth Circuit began by rejecting the lower court’s assessment 
that the legislative history of the sound recording amendment affected 
home video recording. The appellate court noted that the copyright 
revision of 1976 offered audiovisual works a treatment different from 
sound recordings. It held an analogy between sound and video re- 
cordings was not possible. 


The court then began its own fair-use analysis. Unlike the district 
court, the Ninth Circuit drew a line between entertainment and other 
uses for purposes of fair-use analysis. The court found that fair use 
traditionally involved a “productive use”’® of the copyrighted ma- 
terial. In this back-to-basics approach, the court found no advance- 
ment of science and art that outweighed the copyright interest. “In 
this case, there is no corresponding countervailing societal benefit to 
‘weigh’ against the copyright interests of the author.”*® 


The court refused to follow the holding in Williams and Wilkins, 
finding it “created doctrinal confusion.”’®* A copying that served the 
same intrinsic purpose as the original was beyond fair use. Never- 
theless, the court analyzed the four fair-use factors set out in the 
statute. 


As the use of the copyrighted material was not “productive,” the 
court found that it weighed against a finding of fair use. It rejected 
the argument that the noncommercial private nature of the use weighed 
in favor of fair use. “The suggestion that First Amendment concerns 
support the purpose of Betamax users to increase the access to copy- 
righted materials is wholly without merit.” 


In analyzing the nature of the copyrighted work, the court found 
the scope of fair use narrower for creative works. Because the tele- 
vision shdws were entertainment, the narrower scope applied. The 
court ignored the lessons of the cable television cases and found no 
significance in the fact that the works had been publicly broadcast. 


In the amount and substantiality analysis, the Ninth Circuit also 
returned to basics. The court held that excessive copying could not 
be fair use. It found the district court’s rationale that this rule would 
apply only when the copy produced actual harm “completely wrong.” 





169Td. at 970 (quoting Note, Universal City Studios, Inc. v. Sony Corp.: “Fair Use” 
Looks Different on Videotape, 66 Va. L. Rev. 1005, 1012-1014 (1980)). 

617d. at 971. 

—. 

163 Td. at 972. 

1641 qd. at 973; see supra note 136 for cases discussing the traditional rule that excessive 
copying precludes fair use. 
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With regard to the effect of the infringement on the market value 
of the original work, the appellate court found such harm evident. 
The district court had noted that changes in marketing would result 
from the use of the machine. Because the copyright holders would be 
changing to compete with the appropriated versions of their own 
works, the impact was evident. 


Finally, the court held that contributory infringement did exist on 
the facts of the case. The court held that video recorders were capable 
only of infringing uses. “Videotape recorders are manufactured, ad- 
vertised, and sold for the primary purpose of reproducing television 
programming. Virtually all television programming is copyrighted 
material.”*® 


The court of appeals returned the case to the district court to fashion 
an appropriate remedy. The Supreme Court granted certiorari.’ 


D. THE SUPREME COURT DECISION 


The Supreme Court agreed with the district court and struck down 
the Ninth Circuit’s ruling in a 5-4 decision.’ Like the district court, 
the Supreme Court held that contributory infringement did not exist 
if the copying equipment was capable of noninfringing use. The Court 
found the Betamax was capable of such uses. It so held because it 
found some copyright holders did not object to the use of Betamax.’ 
It also found that time shifting with a Betamax was a fair use. 


In its fair-use analysis, the Court emphasized the nonprofit private 
nature of the use. “If the Betamax were used to make copies for a 
commercial or profit-making purpose, such use would presumptively 
be unfair.”’©* Because the use of the Betamax for time shifting was 
nonprofit, the Court applied the opposite presumption. The nonprofit 
use was presumed to be fair use. 


The Court treated the questions of the nature of the copyrighted 
work and the amount and substantiality of the taking in one fell 
swoop: 

Moreover, when one considers the nature of a televised audi- 
ovisual work ... and that time shifting merely enables a 





165659 F.2d at 975. 

*66Sony Corp. v. Universal City Studios, 457 U.S. 1226 (1982). 

167Sony Corp. v. Universal City Studios, 464 U.S. 417 (1984). 

168See id. at 445 for the discussion of Fred Rogers’ testimony. Rogers is the owner 
of the copyright in the Mr. Rogers’ Neighborhood television show. He had no objections 
to time shifting. 

169464 U.S. at 449. 
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viewer to see such a work which he had been invited to 
witness in its entirety free of charge, the fact that the entire 
work is reproduced ... does not have its ordinary effect of 
militating against a finding of fair use.’”° 
The Court also agreed with the district court’s finding that the 
copyright holders had failed to demonstrate harm from time-shifting. 
This harm was especially important because of the nonprofit use. “A 
challenge to a noncommercial use . . . requires proof either that the 
particular use is harmful, or that if it should become widespread, it 
would adversely affect the potential market for the copyrighted work.”!7! 


Finally, the Court found a benefit to society was derived from the 
increased “public access to freely broadcast television programs”’”” 
provided by time shifting. 


Because the Betamax could be used for noninfringing purposes, the 
manufacturers, advertisers, and sellers of the product were not liable. 


E. IMPACT OF THE DECISION IN SONY 
1. Is Amount of Copying Still a Valid Factor? 


Sony seems to put to rest the idea that extensive copying can’t be 
fair use. As noted above, this is a major change in traditional fair 
use thinking. In Sony a perfect duplicate is considered a fair use. 


This raises questions whether the amount of taking is still a gen- 
uine consideration in fair-use analysis. The statute lists it as one of 
the guides for fair-use analysis. If an entire work can be perfectly 
duplicated and still be a fair use how can the amount of taking still 
be a valid consideration? 


In its next term, the Court in Harper and Row held 300 words from 
a 200,000 word book was not a fair use. Of course, there are obvious 
differences in the cases from an equity standpoint. The different out- 
comes are certainly due, in part, to the unwritten equity factor in 
fair-use analysis. Also, the economic harm factor weighed strongly 
against fair use in Harper and Row. Nevertheless, the bottom line in 
the two cases is all is fair, small isn’t. Harper and Row leaves the 
question open and may compound it; can the amount of the work 
taken be a valid consideration after the Sony decision? 





179Td. at 449-450. 
171Td. at 451. 
172Td. at 454. 
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The Ninth Circuit faced this question in Hustler Magazine, Inc. v. 
Moral Majority Inc.'"* Jerry Falwell claimed that an advertisement 
parody printed in Hustler magazine had defamed him. Falwell copied 
the parody and used it to raise money for a defamation suit against 
the magazine. The magazine sued Falwell for infringement. Falwell 
claimed fair use. 


The court of appeals recognized that Sony had changed the rule on 
amount of copying. “Sony Corp. teaches us that the copying of an 
entire work does not preclude fair use per se.”’"* The court neverthe- 
less held that the extent of Falwell’s copying was still relevant to the 
fair-use analysis. The court reasoned that complete copying is not 
necessary if the user pursues a different purpose. In effect, the court 
found that, unless the purpose of the use is to be an exact duplicate 
and serve as a substitute for the original, the old rule applies; exten- 
sive copying weighs against fair use. This is nothing more than a 
restatement of the status of the law before Sony. The Ninth Circuit 
appears to have found its way to limit the impact Sony has on the 
amount of the taking. It limits the decision to its facts. 


2. Can Commercial Use Still Be Fair Use? 


The increased emphasis on commercial versus noncommercial copy- 
ing is also a change wrought by Sony. In Pacific and Southern Co. v. 
Duncan,'™ the commercial nature of a videotape copy was a deter- 
mining factor in infringement. Duncan operated a business called TV 
News Clips. He recorded the local news from station WXIA and sold 
videotapes of the news to interested people. WXIA also sold copies of 
its news program. It only kept the tapes of the shows for 7 days. News 
Clips kept them for 30 days. WXIA sued for copyright infringement. 
The Eleventh Circuit struck down Duncan’s defense of fair use in 
large part because of the commercial nature of the copying: 


The purpose and character of TV News Clips’ use of WXIA’s 
work heavily influences our decision in this case. TV News 
Clips copies and distributes the broadcast for unabashedly 
commercial reasons despite the fact that its customers buy 
the tapes for personal use.'”® 


The case is interesting because the News Clips copy was used by 
WXIA to register the copyright. The WXIA version had passed into 





73796 F.2d 1148 (9th Cir. 1986). 

174Td. at 1155. The court upheld Falwell’s fair-use claim after balancing all four of 
the factors listed in 17 U.S.C. § 107 (1982). 

178744 F.2d 1490 (11th Cir. 1984). 

76Td. at 1496. 
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oblivion. As the show was more than seven days old, WXIA would 
not have had a copy of the tape if they hadn’t obtained the News Clips 
copy. 

News Clips’ copying could be seen to serve a societal interest by 
preserving local history on video for a longer time than the copyright 
holder. Although argued by the defense, the court never analyzed 
that aspect of the case. It was blinded by the commercial nature of 
the copying. 

Courts must be careful in applying the presumption that commer- 
cial use is unfair. Commercial uses may still serve to advance the 
interests of society to a greater extent than an overprotective copy- 
right monopoly. Likewise, nonprofit use must not become a per se 
exception to copyright. The balance of interests that created fair use 
is threatened by too much reliance either way. There is danger to the 
interests of art and science in either direction. 


The Supreme Court’s holding that noncommercial use carries with 
it a presumption of fair use does not change the fact that other factors 
will weigh in the analysis. Remember, too, that the presumption is 
rebuttable. A neat rule that held any nonprofit, educational, govern- 
mental, or military use a fair use might be desirable. No such rule 
exists, however. 


3. Is There A Private Use Exception? 


A danger exists that Sony could be overbroadly interpreted. It could 
be read as a private, home-use exception to copyright. In Aiken, the 
Court implied that copyright interests that could not be generally 
enforced would not receive judicial protection. Reading Aiken together 
with the first amendment privacy interests in receiving information 
and the decision in Sony could lead to a conclusion that such a “private 
use” exception exists. 


Consider, too, the traditional uses of copyrighted material. If I have 
a book and lend it to my friend to read, I have not infringed the 
copyright under traditional uses afforded copyrighted material. Is 
there any difference if I time shift a television program, watch it, 
then lend it to my friend who didn’t see it? Wasn’t that show broadcast 
over the airwaves and available for him to see just as much as for 
me to see?!”” 





177 See Rosenfield, Customary Use as “Fair Use” in Copyright Law, 25 Buffalo L. Rev. 
119 (1975). Rosenfield makes the argument that there is a division between commercial 
and noncommercial uses of copyrighted material, the noncommercial including edu- 
cation, research, and private study. These noncommercial uses he describes as “cus- 
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Such a “private fair use” result was not the intent of the Court. It 
must be remembered that the decision was limited to time shifting, 
and not other private forms of videotape copying. If private use is fair 
use, such a limitation would have been unnecessary. 


XII. CONCLUSION 
A. TECHNOLOGICAL FAIR USE 


Sony is a continuation of the winning streak for technology at the 
Supreme Court. Sony doesn’t really change fair use, but simply sets 
out a “technological fair use” exception to copyright. This exception 
began as an aspect of public performance in the cable television cases 
and emerges as a fair use exception in Sony. 


The court decisions involving new technology have repeatedly called 
for Congress to draw the boundaries. Chief Judge Curtin’s plea for 
congressional action to resolve the conflict between technology and 
copyright is an example. Such language can be found in all the cases 
where technology and copyright come head to head. “The judiciary’s 
reluctance to expand the protections afforded by the copyright without 
explicit legislative guidance is a recurring theme.”!”* 


The Supreme Court refuses to be the “heavy.” It will not tie up 
technological advance to protect copyright interests. It made this clear 
in the Sony decision: 


The Court of Appeals’ holding that respondents are entitled 
to enjoin the distribution of VCRs, to collect royalties on the 
sale of such equipment, or to obtain other relief, if affirmed, 
would enlarge the scope of respondents’ statutory monopolies 
to encompass control over an article of commerce that is not 
the subject of copyright protection.'”® 


When Congress fails to act, the new technology will win in the 
courts. This is why it’s technology five, copyright nothing since Fort- 
nightly put limits on the analysis in Buck. This is the real lesson the 
Betamax case teaches. Any attempt to read the broad fair-use lan- 
guage of Sony as precedent must recognize the technological context 
of the decision. 





tomary uses,” which should be allowed without the application of the four fair-use 
criteria. He contends that such customary fair-use interests should not be reduced 
simply because new technology affords better means of copying. He points out that 
protection of copyright has not been abolished or reduced as printing methods have 
improved. Why reduce customary rights of consumers? 

178Sony Corp. v. Universal City Studios, 464 U.S. 417, 431 (1984). 

179Td. at 421. 
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The return to a more customary amount and substantiality ap- 
proach in Harper and Row is further evidence that the Betamax case 
is different because of the technology involved. Sony had to allow 
substantial copying because the technology involved allowed sub- 
stantial copying. 


B. PREREQUISITE TO TECHNOLOGICAL 
FAIR USE 


There appears to be one prerequisite to a holding of technological 
fair use. The copyright owner must derive some profit from his copy- 
right. In the commercial television industry this happens when the 
copyright owner sells to the network and the network sells commercial 
time to the sponsors. This was noted in the cable television cases.'*° 
Likewise, in Williams and Wilkins, library photocopying necessarily 
required a sale to the library. This requirement explains why Buck 
v. Jewell-LaSalle has never been overruled completely. It is the one 
Supreme Court case where technology lost to copyright and it is the 
one case where the copyright owner did not receive a profit. The 
original broadcast was not licensed. 


In truth, this “technological fair use” is not necessarily a bad idea. 
It serves the same end as traditional fair use. It limits the copyright 
holders’ interests, if not for the sake of art, certainly for the sake of 
science. To the extent it advances science, it advances society and so 
ultimately achieves the same end for which copyright was devised. 


C. MILITARY CONSIDERATIONS 


At the beginning of this article, a hypothetical general wanted a 
computer program that would do the same job a previous program 
had done. Would that be an infringement? The idea/expression di- 
chotomy offers an analysis for such questions. What the program does 
is the idea. A program designed to do the same thing will not infringe 
if it doesn’t take the expression of the original. Copying parts of the 
original program or copying the graphics will copy the expression and 
run the risk of infringing.’** 

Many works prepared at military schools and published in military 
journals benefit from the fact/expression dichotomy. Authors will write 
about the Vietnam conflict, for example. The historical and biograph- 
ical nature of such works will make them similar to previous works. 





189 See, e.g., Teleprompter Corp. v. Columbia Broadcasting Sys., Inc., 415 U.S. 394, 
411 (1974): “(H]olders of copyrights for television programs or their licensees are not 
paid directly by those who ultimately enjoy the publication of the material.” 

181 See Whelan Assoc. v. Jaslow Dental Lab., 797 F.2d 1222 (3d Cir. 1986) (infringe- 
ment of computer program for managing dental office). 
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That similarity is not infringement because of the fact/expression 
dichotomy. If those military authors copy from the previous works, 
fair use requires only that they do so within reasonable limits nec- 
essary for scholarship. 


When the officers’ club plays the local “easy listening” station over 
the speakers, George Aiken’s chicken comes to mind. When a pre- 
recorded or time shifted tape is played over the same system, however, 
a new analysis is required. Has the club crossed the line between 
listener/private consumer and broadcaster/infringer? The answer will 
depend to large extent on how “private” the club is. The more open 
the club, the greater the number of people available to hear the per- 
formance. The more public the performance the greater the likelihood 
of infringement. The privacy and enforceability aspects of the Su- 
preme Court’s analysis in copyright decisions offers guidance in the 
analysis. 


There is also the barracks. As the soldier’s home, it implicates many 
of the same privacy interests as the individual apartment or house. 
The soldier lives there with his military “family” and friends. Signals 
broadcast by radio and television are as free to the soldier in his 


barracks as they are to any other citizen. The rationales allowing 
private time-shifting should apply with equal force to the dayroom. 
A dish antenna for the barracks only serves to enhance the ability of 
the soldiers to receive the freely broadcast signals in their military 
home. It would not make the unit a broadcaster. The cable television 
cases make this quite clear. 


Judge advocates must be alert to the temptation to oversimplify 
the complex nature of the fair-use doctrine. We look for simple stan- 
dards such as those holding excessive copying cannot be fair use. The 
Sony decision makes nonprofit use presumptively a fair use. If we 
advise that all educational or military uses are fair uses because they 
are nonprofit we tread dangerous ground. The Encyclopaedia Brit- 
tanica case provides a good example of an educational use that vio- 
lated copyright interests and was not held a fair use. There are others. '*” 


A better understanding of the law in this area will allow judge 
advocates to better recognize the important issues and the fine dis- 
tinctions involved in copyright problems. That can only mean better 
advice to the command. 





82 g., Marcus v. Rowley, 695 F.2d 1171, 1176 (9th Cir. 1983). The plaintiff in 
Marcus wrote and copyrighted a booklet about cake decorating. She gave the booklets 
to students in her adult education course in cake decorating. The defendant took the 
course and bought a copy of the booklet. She copied nearly half of the booklet, and 
used it to teach a home economics class in a local school. The defendant gave copies 
of the booklet to her students at no charge. The Ninth Circuit rejected the defendant’s 
fair-use defense. 
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THE VALUE OF A SECRET: 
COMPENSATION FOR IMPOSITION OF 
SECRECY ORDERS UNDER THE 
INVENTION SECRECY ACT 


By Captain Gary L. Hausken* 


I. INTRODUCTION 


The defense policy of the United States presumes that the nation’s 
advantage in technology can be used to offset the numerical superi- 
ority of potential adversaries. To be effective, the policy must meet 
two objectives: it must encourage development of new technology 
relating to national security, and maintain secrecy over that new 
technology. In an attempt to meet those objectives, Congress created 
the Invention Secrecy Act’ in 1952. 


The main feature of the Act is the secrecy order.” This order, im- 
posed by the Patent and Trademark Office, requires the inventor to 
refrain from publishing or disclosing the invention.* It may also limit 


the right to file for patent rights in foreign countries.* 





“Judge Advocate General’s Corps, United States Army. Currently assigned as Chief, 
Branch 1, Government Appellate Division, U.S. Army Legal Services Agency, Falls 
Church, Virginia. Previously assigned as Chief, Legal Assistance and Chief, Criminal 
Law, Presidio of San Francisco, 1982-1986; Trial Counsel, ist Armored Division, Fed- 
eral Republic of Germany, 1981-1982; Defense Counsel and Senior Defense Counsel, 
Trial Defense Service, with duty station at 1st Armored Division, 1979-1981. Graduate, 
Judge Advocate Officer Graduate Course, 1987; Judge Advocate Officer Basic Course, 
1979. B.S., Oregon State University, 1976; J.D., University of Montana, 1979. Member 
of the bars of the States of California and Montana, the United States Supreme Court, 
the United States Court of Military Appeals, and the United States Court of Appeals 
for the Ninth Circuit. This article is based upon a thesis submitted in partial satis- 
faction of the requirements of the 35th Judge Advocate Officer Graduate Course. 

135 U.S.C. §§ 181-188 (1982). 

235 U.S.C. § 181 (1982). 

335 U.S.C. §§ 182, 185 (1982). 

*35 U.S.C. §§ 181, 182, 184 (1982). Recently, the Patent and Trademark Office 
implemented two variations on the statutory secrecy order. 51 Fed. Reg. 32,938 (1986). 
Both variations include permits that previously were issued separately, and both vari- 
ations only apply to secrecy orders requested by agencies of the Department of Defense. 

The first variation contains a permit to file patent applications in certain foreign 
countries. The order applies to inventions whose export is controlled under 10 U.S.C. 
§ 140(c) (1982); the Commodity Control List, 15 C.F.R. §§ 399.1 (1986) [hereinafter 
CCL); and the International Traffic In Arms Regulations, 22 C.F.R. §§ 120.1-130.17 
(1986) [hereinafter ITAR]. 

The second variation applies to government contractors whose patent applications 
contain classifiable information under Executive Order 12,356, 3 C.F.R. 166 (1983) 
(National Security Information). The order conforms the handling of the classified data 
in the patent application to the general contractual requirements. Dep’t of Defense, 
Manual No. 5220.22-M, Industrial Security Manual (ISM). 
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The Invention Secrecy Act is phrased in terms of controlling access 
to the patent application. In reality, it accomplishes much more. The 
imposition of the secrecy order effectively controls access to not only 
the application, but to the ideas and technology contained within it.° 
When combined with other forms of information control,® the secrecy 
order provides the government with a monopoly to exploit the inven- 
tion contained within the application. As efforts to modernize the 
armed forces have increased in recent years, so has the use of the 
secrecy order.’ 


From 1952 until 1979, the number of secrecy orders remained rel- 
atively constant.® Since 1979,° however, the number of active secrecy 
orders has increased.'° Statistically, a greater percentage of the orders 
imposed every year apply to inventions from inventors who are not 
government sponsored, either as employees or contractors.'' This trend 
is likely to continue. With this increased use of the secrecy order, the 





5Interview with Mr. John Raubitchek, Patents, Copyrights, and Trademarks Divi- 
sion, Office of the Judge Advocate General, Department of the Army (Feb. 26, 1987) 
(hereinafter Raubitchek Interview]. 

®The regulations include: Executive Order No. 12,356, 3 C.F.R. 166 (1983) (providing 
for the classification of information for national security purposes); the Commodity 
Control List, supra note 2, which controls the export of militarily critical technology; 
and ITAR, supra note 2, controlling export of technical data and manufactured goods 
that have a military use. 

*Raubitcheck Interview, supra note 5. 

*From the enactment of the Invention Secrecy Act in 1952 until September 1978, a 
declared national emergency existed. The Government's Classification of Private Ideas: 
Hearings Before a Subcomm. of the House of Representatives Comm. on Government 
Operations, 96th Cong., 2d Sess. 5 (1980) [hereinafter Private Ideas Hearings] (State- 
ment of Rene D. Tegtmeyer, Asst. Commissioner of Patents). As a result, an annual 
review of all secrecy orders was not required. 35 U.S.C. § 181 (1982). During this period 
the number of orders in effect at any given time ranged between 4,100 and 5,100. H.R. 
Rep. No. 1540, 96th Cong., 2d Sess. 1-2 (1980). 

*Beginning March 14, 1979, annual review was required as a result of the termi- 
nation of the national emergency. The National Emergencies Act, Pub. L. No. 94-412, 
90 Stat. 1255 (1976). 

°Statistics for years 1979 and after: 


Fiscal No. patent No. of new Total orders 
Year applications orders issued in effect 


1979 92,266 293 3513 
1980 115,993 279 3439 
1981 95,089 253 3302 
1982 144,038 350 3654 
1983 108,219 424 3913 
1984 115,455 535 4686 
1985 126,443 329 4516 
1986 125,118 446 4685 


Interview with Mr. Kenneth L. Cage, Director, Special Laws Administration Group 
(Group 220), Patent and Trademark Office, Department of Commerce (Mar. 31, 1987). 

" Raubitchek Interview, supra note 5. These orders are referred to as “John/Jane 
Doe orders.” 
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defense agencies expect increases in the number of claims for com- 
pensation, and a corresponding rise in judicial activity.'” 


The trend has already started, as the Invention Secrecy Act has 
received increased attention by commentators,’* Congress,'* and the 
courts.° Early in 1980, the House Committee on Government Op- 
erations held hearings’® into the conduct of invention secrecy and 
other forms of control of private ideas during peacetime. A major 
concern of the committee, as expressed in their report,’’ was that 
inventors’* receive compensation to the extent that Congress had 
intended. In the end, the committee’s conclusion merely noted that 
the question, whether the Act is an exercise of the power of eminent 
domain, must be resolved.'® 


About that same time, the Court of Claims decided Constant v. 
United States.*° The holding was limited to denying the government’s 
motion for dismissal or, alternatively, for summary judgment. Of 
greater importance were the issues raised, but not decided, in the 
decision. The court discussed, in passing, whether the Act constitutes 
a taking within the fifth amendment.”' In the end, the court concluded 
that determining the taking issue was not necessary to the holding. 


Although the Invention Secrecy Act has been in existence for roughly 
thirty-five years, defining what constitutes “just compensation” under 
the statute has proved elusive. At the heart of this determination is 
whether the Act constitutes a compensable “taking” within the mean- 
ing of the fifth amendment.”* Few cases have approached this ques- 





121d. 

13Cage, Foreign Filing License Procedures—The Invention Secrecy Act of 1951, 66 J. 
Pat. Off. Soc’y 497 (1984); Gilbert, Patent Secrecy Orders: The Unconstitutionality of 
Interference in Civilian Cryptography Under Present Procedures, 22 Santa Clara L. 
Rev. 325 (1982). 

4 Private Ideas Hearings, supra note 8; H.R. Rep. No. 1540, 96th Cong., 2d Sess. 
(1980). 

15 See, e.g., Constant v. United States, 617 F.2d 239 (Ct. Cl. 1980). 

16 Private Ideas Hearings, supra note 8. 

17H._R. Rep. No. 1540, 96th Cong., 2d Sess. 6-7 (1980). 

The term “inventor” includes the inventor (who is applying for the patent), any 
co-inventor, and all other interests in the invention other than those of the United 
States Government. The Invention Secrecy Act does not differentiate between the 
inventor and others who have gained rights through him. Both the benefits and pen- 
alties of the Act apply equally to the applicant and any other person who has an 
interest through the applicant, with the exception of the government. Other interests 
include: successors, assignees, legal representatives, and anyone in privity with the 
inventor or other person having an interest in the invention. 

19H_R. Rep. No. 1540, 96th Cong., 2d Sess. 8 (1980). 

2°617 F.2d 239 (Ct. Cl. 1980). 

"Td. at 242. 

22S. Const. amend. V. 
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tion,” and none have thoroughly analyzed whether imposition of a 
secrecy order may result in a taking. 


This article will analyze the issues involved in determining what 
constitutes “just compensation,” within the meaning of the Invention 
Secrecy Act, for use of the invention by the government and for dam- 
age caused by imposition of the secrecy order. The article will focus 
on the historical development of the statute, whether the imposition 
of a secrecy order constitutes a fifth amendment taking, and issues 
involved in determining what constitutes a compensable injury under 
the Invention Secrecy Act.™* 


Il. HISTORY 


Efforts to limit the patenting of inventions for reasons of national 
security first arose during World War I. At the time it was aptly noted 
that “those inventions which are of most use to the Government dur- 
ing a time of war are also those which would, if known, convey useful 
information to the enemy.””° 


A. THE VOLUNTARY TENDER ACT” 


Under the Voluntary Tender Act the Commissioner of Patents could 
order an invention to be kept secret and withhold the granting of a 





3Constant v. United States, 617 F.2d 239 (Ct. Cl. 1980); Farrand Optical Co. v. 
United States, 325 F.2d 328 (2d Cir. 1963), modifying 197 F. Supp. 756 (S.D.N.Y. 1961). 

*This article will not discuss related questions as to whether the Act is an uncon- 
stitutional limitation on the right to freedom of speech and whether the Act provides 
adequate due process protection for inventors. U.S. Const. amends. I & V; see Gilbert, 
supra note 13. 

25S. Rep. No. 119, 65th Cong., Ist Sess. 1 (1917). 

76Voluntary Tender Act, ch. 95, 40 Stat. 394 (1917), repealed by Invention Secrecy 
Act of 1951, ch. 4, 66 Stat. 3 (1952) (codified as amended at 35 U.S.C. §§ 181-188 
(1982)). Although not officially titled, the Act became known as the Voluntary Tender 
Act or the Secrecy Act. See Fulmer v. United States, 83 F. Supp. 137, 144 (Ct. Cl. 
1949). The term Voluntary Tender Act is used to clearly differentiate this early act 
from the later Invention Secrecy Act. 

The Voluntary Tender Act was one of 33 acts enacted on October 6, 1917, most of 
which relate to preparation for the entry of the United States into World War I. The 
Voluntary Tender Act read as follows: 


[Whenever during a time when the United States is at war the publication 
of an invention by the granting of a patent might, in the opinion of the 
Commissioner of Patents, be detrimental to the public safety or defense 
or might assist the enemy or endanger the successful prosecution of the 
war he may order that the invention be kept secret and withhold the grant 
of a patent until the termination of the war: Provided, That the invention 
disclosed in the application for said patent may be held abandoned upon 
it being established . . . that in violation of said order said invention has 
been published or that an application for a patent therefor has been filed 
in a foreign country by the inventor or his assigns or legal representatives, 
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patent on such invention until the end of the World War I,”’ which 
was then in progress. The Act further provided that, should the in- 
ventor violate the Commissioner’s order by publishing the invention 
or by applying for a patent in a foreign country without the consent 
of the Commissioner, the application covered by the order would be 
deemed abandoned.”* 


If the inventor obeyed the order, he was not automatically com- 
pensated; the Act allowed no compensation for damages caused by 
imposition of the order alone. The statute only contemplated payment 
for actual use of the invention by the government.”* To recover for 
the use of the invention, the inventor was required to “tender” his 
invention to the government.*” 


In essence, the requirement for tender of the invention to govern- 
ment resulted in the formation of a contract, either express or implied, 
between the inventor and the government.*! As a result, the Court 
of Claims would apply normal contract principles in determining dam- 
ages. Resulting court opinions interpreting the Voluntary Tender Act 





without the consent or approval of the Commissioner of Patents or under 
a license of the Secretary of Commerce ... . 

When an applicant whose patent is withheld as herein provided and 
who faithfully obeys the order of the Commissioner of Patents above 
referred to shall tender his invention to the Government of the United 
States for its use, he shall, if and when he ultimately received a patent, 
have the right to compensation to begin from the date of the first use of 
the invention by the government. 

27Voluntary Tender Act, ch. 95, §1, 40 Stat. 394 (1917) (repealed 1952). 

“-. 

297d. §2. 

%°7Td. By its terms the statute allowed the inventor to keep the invention secret by 
not tendering the invention to the government for use during the period when the 
secrecy order was in effect. An inventor could effectively deny use of the invention to 
both the United States and foreign powers. To rectify this situation, Franklin D. 
Roosevelt, then Acting Secretary of the Navy, recommended allowing the Commis- 
sioner of Patents to transmit the invention to the head of the appropriate military 
department, and paying the inventor for any use of the invention by the United States 
after the transmittal. Congress did not accept his recommendation. S. Rep. No. 119, 
65th Cong., Ist Sess. 3 (1917). 

31Zeidler v. United States, 61 Ct. Cl. 537, cert. denied, 273 U.S. 724 (1926). The court 
noted that the Act did not change the state of the law regarding the rights of inventors 
to sue for compensation based upon express or implied contractual use of their inven- 
tions by the government. Id. at 553. See generally United States v. Berdan Fire-Arms 
Co., 156 U.S. 552, 566 (1895) (the Court implied a contract because the United States 
had not yet waived sovereign immunity for torts, and patent infringement was con- 
sidered an action in the nature of tort rather than contract); United States v. Societe 
Anonyme des Anciens Establissments Cail, 224 U.S. 309, 311 (1912) (the Court reit- 
erated the accepted rule that when the United States uses an invention without claim 
of right and without repudiating the rights of the inventor, an implied contract will 
be held to exist). 
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required strict adherence to the terms of the statute.** Courts were 
particularly adamant regarding the “tender” requirement, which was 
held to be a condition precedent to recovery under the statute.** 


Following termination of the war, the Knowland Act* provided 
inventors with backdated priority. This eliminated any damage due 
to inability to file in foreign' countries, a potentially large source of 
damage resulting from secrecy orders.*° 


B. EFFECTS OF WORLD WAR II 


In 1940, as war raged in Europe, Congress began what would be- 
come a series of amendments to the Voluntary Tender Act. In the 
first of these amendments* Congress essentially republished the en- 
tire act. 


Unlike 1917, the United States was not at war in 1940.*’ Conse- 





%2Qrdnance Engineering Corp. v. United States, 68 Ct. Cl. 301 (1929). The court 
noted: “The act of October 6, 1917, is special legislation covering unusual conditions 
and effective only when complied with.” Jd. at 359; see also Kessenich v. United States, 
135 F. Supp. 528, 531 (Ct. Cl. 1955) (contract for assignment of patent rights to the 
government, which recited the recovery provisions of the Voluntary Tender Act as 
partial consideration, was not the same as imposition of a secrecy order and did not 
constitute tendering the invention); Martin v. United States, 84 Ct. Cl. 41, 53 (1936) 
(no recovery for government’s use of the tendered invention where the inventor did 
not pay required fee and, therefore, his patent was not issued, even though the inventor 
later received a patent on the invention by reapplying); Zeidler v. United States, 61 
Ct. Cl. 537, 554-55 (1926) (government inspector’s conclusion that the plaintiff’s less 
costly mechanism could be substituted for mechanism specified in the government 
contract that plaintiff was performing did not constitute a tender and use within the 
meaning of the Act). 

%8Ziedler v. United States, 61 Ct. Cl. 537, 553 (1926). 

“Ch. 126, 41 Stat. 1313 (1921). 

%® Patent Disclosure: Hearings on H.R. 4687 Before Subcommittee No. 3, Committee 
on the Judiciary of the House of Representatives 82d Cong., 1st Sess. 25, 26 (1951) 
(hereinafter Patent Disclosure Hearings] (Comments by Dr. M. O. Hayes, Patent Coun- 
sel, Dep’t of Naval Research, Dep’t of Defense, and Mr. Paul A. Rose, representing the 
American Patent Law Association). 

6 Act of July 1, 1940, ch. 501, 54 Stat. 710 (1940). 

57 See generally A. Millett & P. Maslowski, For the Common Defense 395-400 (1984). 
American involvement in World War II is traditionally dated from the American 
declaration of war against Japan on December 8, 1941, and the declaration of war by 
Germany and Italy against the United States on December 11, 1941. The process, 
however, was not nearly so sudden. 

With the German occupation of France, the Low Countries, Denmark, and Norway 
in early 1940, President Roosevelt requested that Congress pass new legislation al- 
lowing the British to buy war materiel from the United States. In September 1940, 
the President agreed to give Great Britain fifty destroyers in return for the right to 
lease bases in the British possessions of North and South America. 

American neutrality was effectively abandoned early in 1941 with passage of the 
Lend Lease Act, ch. 11, 55 Stat. 31 (1941). By early 1941, the United States was in 
an undeclared war with Germany on the seas, with American ships escorting transports 
and “protecting” the Danish colonies of Iceland and Greenland. 
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quently, revisions made the act effective for a period of two years, 
rather than for the period of the war. During the two-year duration 
of the statute, the Commissioner of Patents could withhold a patent 
and order the inventor not to disclose the content of the invention. 
All references to assisting the enemy and prosecution of the war were 
deleted.** The revisions also strengthened the sanctions against in- 
ventors by providing that the application could be held abandoned if 
the inventor disclosed the invention.*® 


These first revisions also provided a new mechanism for settling 
claims for use of inventions. The original act required that the in- 
ventor sue in the Court of Claims to recover for use of his invention.*° 
The revisions provided authority for an administrative settlement by 
the head of the appropriate agency.*' The settlement was discretion- 
ary with the agency; no provision was made for the filing of a claim 
by the inventor during the term of the secrecy order. The inventor 
was left to the charity of the head of the agency or to suit in the Court 
of Claims upon termination of the secrecy order. 


Slightly more than a year after the first amendments, Congress 
again revised the Voluntary Tender Act.*? The second revision es- 
tablished a licensing system, under which the Commissioner of Pat- 
ents could authorize the inventor to file his application in foreign 
countries;** rewrote the proscription against foreign filing to comply 
with the licensing system;** added criminal penalties for violation of 
the prohibitions stated in the Act;*° and exempted officers and em- 
ployees of the United States from the prohibitions and penalties, when 
acting in their official capacity.** 


The final war-time modification occurred in 1942. This act*’ kept 
the provisions of the revised Voluntary Tender Act in force “during 
the time the United States is at war.”“* With the modifications of 
1942, the Voluntary Tender Act had most of the basic characteristics, 





38 Act of July 1, 1940, ch. 501, 54 Stat. 710 (1940). 

397d. Previously, the Commissioner of Patents could hold the application abandoned 
only where the invention was published or an application was made in a foreign 
country. Voluntary Tender Act, ch. 95, § 1, 40 Stat. 394 (repealed 1952). 

“See supra notes 26-33 and accompanying text. 

*' Act of July 1, 1940, ch. 501, 54 Stat. 710 (1940). 

* Act of August 21, 1941, ch. 393, 55 Stat. 657 (1941). 

37d. § 3. 

“Td. § 4. 

“87d. § 5. 

Td. § 8. 

*" Act of June 16, 1942, ch. 415, 56 Stat. 370 (1942). 

81d. 
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with the notable exception of the damage remedies, of the Invention 
Secrecy Act.*® 


During World War II the damage provisions remained much the 
same. In particular, the requirement that the inventor tender his 
invention for use by the government continued. The only compen- 
sation available to the inventor was through government use of his 
invention. Recovery continued to be based upon either an express or 
implied contract for use of the invention. 


In 1949, Fulmer v. United States®® presented the issue of whether 
a putative inventor, who had never received a patent, could obtain 
compensation for use of his invention.*' In concluding that the plain- 
tiff was not entitled to recover, the court held that, absent a contract 
or specific statute, an inventor was not entitled to compensation be- 
cause he had no exclusive property right.*” The plaintiff also claimed 
damages under the Voluntary Tender Act. In dismissing the claim, 
the court noted that obtaining a patent was a condition precedent to 
recovery under the Act.** 


C. THE POST-WAR PERIOD 


In the period immediately following the termination of hostilities™ 
and the surrender of Japan,” the military departments sought to 
establish a permanent system of maintaining the secrecy of inven- 
tions needed for the national defense. 


The Voluntary Tender Act, as amended after 1942, remained in 
effect only for duration of the war;®’ however, approximately 3,000 





“The major additions to the Invention Secrecy Act that were not in the revised 
Voluntary Tender Act include: (a) provision for periodic review of secrecy orders in 
peacetime; (b) provision for sealing certain applications where examination would 
jeopardize national security; (c) right of appeal to the Secretary of Commerce upon 
imposition of a secrecy order; (d) allowing the government agency with a property 
interest to determine whether a secrecy order is required; and (e) provision for damage 
claims while the secrecy order is in effect. All of these later additions reflect the change 
from a short-term emergency provision to a permanent system of control. 

5°83 F. Supp. 137 (N.D. Ala. 1949). 

517d. at 149-50. 

527d. (“absent a contract there is no obligation . . . to pay compensation for the . . . 
use of an invention prior to the granting of a patent therefor principally because the 
inventor has no exclusive property right (except such right as may be conferred by the 
Air Corps and Secrecy Acts).”). 

37d. at 144. 

*4Generally dated from the cease-fire on August 15, 1945. 

55>Consumated on September 2, 1945. 

56 Patent Disclosure Hearings, supra note 35, at 7 (testimony of Dr. Hayes, Office of 
Naval Research); see also H.R. Rep. No. 1028, 82d Cong., Ist Sess. 6 (1951) (“the 
necessity of enacting the existing law in permanent form is considered extremely 
important to the Department of Defense.”). 

57 See supra text accompanying notes 47 & 48. 


208 





1988] INVENTION SECRECY ACT 


inventions were under secrecy orders as late as 1951.°° Continuation 
of the war-time powers was the result of differing interpretation as 
to what constituted “duration of the war.” 


Although hostilities®® had ceased and surrenders were signed, the 
government asserted that the war was not over until ended by a 
formal declaration.” The national emergency, declared in prepara- 
tion for World War II, was finally terminated on April 28, 1952. 


During the war a number of patent owners gave the United States 
royalty-free licenses to use the patents for the term of the war and 
six months thereafter.** In 1950, Congress enacted legislation® to 
allow patent holders who had granted such licenses to apply for can- 
cellation of the license. In at least one instance,™ use of the royalty- 
free license was continuing in 1951. 


In 1954, the Court of Claims decided that the phrase “duration of 
the war” was not meant to extend beyond the time in which the 
enemies of the United States formally surrendered.® As a result, the 
licenses for government use effectively terminated in 1946. The court 
held that government use between 1946 and 1952 constituted a taking 
of property within the meaning of the fifth amendment.” 


Although the decision involved a claim that the United States had 
continued to use patents after the termination of a royalty-free li- 
cense, the case has been applied in the invention secrecy arena as 
well.® 





58 Patent Disclosure Hearings, supra note 35, at 31 (Statement of P. J. Federico, 
representing the U.S. Patent Office.). 

5°The President formally declared the end of hostilities as of noon, Dec. 31, 1946. 
Proclamation No. 2714, 3 C.F.R. 99 (1943-48), reprinted in 61 Stat. 1048 (1946). 

6° See Patent Disclosure Hearings, supra note 35, at 7 (Statement of Dr. Hayes, Office 
of Naval Research) (“[IJn view of the possible termination of the war with Germany 
and a treaty of peace with Japan... .”) and at 35 (Statement of Lt. Col. Willard J. 
Hodges, Office of the Judge Advocate General, Department of the Army) (“(I]n view 
of the anticipated enactment of House Joint Resolution 289 . . . which will terminate 
World War II with Germany, and of the adoption and ratification of a peace treaty 
with Japan.”). 

61 Proclamation No. 2974, 3 C.F.R. 158 (1949-53), reprinted in 66 Stat. c31 (1952). 

®2 Patent Extension: Hearings on H.R. 323 and H.R. 4054 Before Subcomm. No. 3 of 
the Comm. of the Judiciary of the House of Representatives, 82d Cong., 1st Sess. 72 
(June 20 and 22, 1951) (hereinafter Patent Extension Hearings) (Comment by Rep. 
Joseph Bryson, Chairman). 

® Act of August 16, 1950, ch. 716, 64 Stat. 448 (1950). 

* Patent Extension Hearings, supra note 62, at 60-83 (testimony of J. E. Hooper, Vice 
President of William Hooper & Sons Co.) (use of patent for treatment of cotton duck, 
which made the fabric resistent to mildew, fire, and water). 

® Breeze Burners, Inc. v. United States, 121 F. Supp. 530 (Ct. Cl. 1954). 

Td. 

®7Farrand Optical Co. v. United States, 175 F. Supp. 230, 238 (S.D.N.Y. 1959); see 
infra notes 247-63 and accompanying text for a complete discussion of this case. 
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D. LEGISLATIVE HISTORY 


The legislative history of the Invention Secrecy Act is relatively 
brief. Subcommittee hearings in the House of Representatives re- 
quired one day, or less. Only two witnesses,® other than represen- 
tatives from the interested agencies,”° testified. 


Two issues consumed the committee’s attention. First, the Defense 
Department representatives sought to reduce the administrative bur- 
den of mandatory periodic reviews during peacetime.” The second 
involved the extent of damages that could be recovered and the burden 
of proof necessary to recover those damages. Neither part of the dam- 
ages question was clearly answered in the committee’s report.”” 


At the core of the damages discussion was the realization that the 
new provisions created a novel situation. The Act proposed to com- 
pensate inventors for inventions they had never marketed, even though 
the very existence of damages was speculative. The following com- 
ments illustrate the predicament: 


[W]hat else is it but speculation? He has not had anything; 
he has not had any order(s]; he has not had any salesman; 
he does not know if he could have sold something in those 5 
or 10 years. That is something in the speculative realm of 
damages. I think we have got to do something, but we would 
certainly be opening it up to a novel case to prove damages 
there.”* 


and: 


The act says nothing—we are dealing with a very novel sit- 
uation, where you are denying the man a real right to exploit 
his own invention. 





* Patent Disclosure Hearings, supra note 35. These subcommittee hearings are the 
only published hearings known. 

*Only Mr. Rose, representing the American Patent Law Association, and Mr. Haer- 
tel, representing the Aeronautical Industry Association, testified. Jd. at 10-28, 34-35. 

Dr. Hayes, Office of Naval Research, presented the position of the Defense De- 
partment. Jd. at 7-10. Lieutenant Colonel Hodges, Department of the Army, Mr. Koontz, 
Department of the Air Force, and Mr. Harris, Department of Defense Munitions Board, 
presented concurring testimony. Jd. at 35-39. Mr. Anderson presented comments on 
behalf of the Atomic Energy Commission. Jd. at 33-34. Representatives of the Patent 
Office and the Justice Department deferred to the judgment of the Defense Department. 
Id. at 28-33. 

"Id. at 8 (testimony of Dr. Hayes). Dr. Hayes suggested two remedies: extending 
the review period from one to two (or more) years; or leaving the burden to the inventor 

to seek review of the secrecy order, rather than requiring mandatory yearly review. 
In the end, the period remained the same. 35 U.S.C. § 181 (1982). 

72H_R. Rep. No. 1028, 82d Cong., Ist Sess. (1951). 

78 Patent Disclosure Hearings, supra note 35, at 22 (statement of Rep. Willis). 
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Therefore I do not believe that you can spell out this sit- 
uation in which damages may be awarded; you just have to 


provide for damages. . . .”* 


Neither the committee members nor the witnesses agreed as to the 
meaning of “damages caused by the order.” Possible definitions range 
from “compensation for the hardship”’® to compensation for reduction 
in the time in which the invention could be used.”® 


The committee firmly intended, however, that the act not permit 
the recovery of damages of a speculative nature.”” Two hypothetical 
situations presented during the hearings illustrate what the members 
and witnesses saw as compensable and noncompensable damages. 


Mr. Rose of the American Patent Law Association advanced both 
examples.” In the first hypothetical, an inventor, because of a secrecy 
order, is delayed in filing foreign patent applications. Upon termi- 
nation of the secrecy order, the inventor files an application in a 
foreign country. Due to the delay caused by the secrecy order the 
inventor may have lost the right to claim his United States filing 
date as his effective filing date for the foreign patent. Therefore, 
another inventor could, while the secrecy order is in effect, develop 
a similar item, which would deny a valid patent for that country to 
the U.S. inventor. The U.S. inventor could then make a claim for 
damages for loss of the patent rights in that foreign country. The 
committee report tacitly recognized such potential damages: 


Although this may prevent a person who first applies for 
a patent in the United States from availing himself of the 
12-month priority period afforded by article 4 of the Inter- 
national Convention for the Protection of Industrial Property 
with respect to inventions kept secret under the order of the 





747d. (testimony of Mr. Rose). 

75 Patent Disclosure Hearings, supra note 35, at 17 (comment by Rep. Willis, comm. 
member). 

76Id. at 32 (testimony of Mr. Federico, Patent Office). Apparently, Mr. Federico’s 
theory was that the inventor is damaged by having invention under secrecy order, 
thereby decreasing the time to market the invention before new technology makes it 
obsolete. As an example: an invention is placed under secrecy order in year zero; the 
order is lifted in year seven and commercial marketing begins immediately; but, the 
invention becomes obsolete in year ten due to new technology. The inventor only profits 
from the invention for three of the ten years before it became obsolete. The inventor 
could then sue the United States for the lost profits during the seven years that the 
secrecy order was in force. 

77“(Bly reason of the very nature of the situation the claimant . . . would have to get 
around the speculative features.” Jd. at 17 (statement of Rep. Bryson, chairman). See 
also id. at 22, 28, and 32; Constant v. United States, 617 F.2d 239, 244 (Ct. Cl. 1980); 
Lear-Siegler, Inc. v. United States, 535 Ct. Cl. 663, 665 (1981). 

78 Patent Disclosure Hearings, supra note 35, at 18-21. 
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Secretary of Commerce, the executive department favors this 
bill because of its importance to national defense and because 
the bill is believed to attain its objective in a reasonable 
manner.”® 


Applying this hypothetical, the inventor can demonstrate some 
damage because he is incapable of obtaining the foreign patent rights 
that he would have enjoyed had the order not been imposed and he 
had immediately filed for the foreign patent rights. By common agree- 
ment, the witness and committee would require the inventor to es- 
tablish the amount of the monetary loss.*° 


Carrying this hypothetical a step further, the committee members 
and Mr. Rose seemed to agree that a mere assertion by an inventor 
that he would have filed in a foreign country, but for the secrecy order, 
would not be sufficient to give rise to damages.*’ They recognized, 
however, that such a claim was theoretically within the limits of the 
statutory language.*” 


In the second example, an inventor may have actually built a fac- 
tory and hired salesmen to exploit the invention.** Then, at some 
time after he has expended money to develop the market, the secrecy 


order is imposed. Representative Willis, a committee member, had 
little trouble accepting the scenario as a valid basis for collecting 
damages.™ 


With both of the examples, the determination that the claimant 
has been damaged may be speculative even where the claimant can 
demonstrate loss of foreign rights or money expended to promote the 
invention. Underlying each of the examples is a presumption that a 
valid patent would lead to profitable commercial production of the 
item or process subject to the patent. This presumption is, in itself, 
speculation. 


Commercial success is not guaranteed by the granting of a patent. 
Indeed, the converse may be true. By placing the invention under 





79H_R. Rep. No. 1028, 82d Cong., Ist Sess. 7 (1951); S. Rep. No. 1001, 82d Cong., 1st 
Sess. 4 (1951), reprinted in 1952 U.S. Code Cong. & Admin. News 1321, 1324. 

® Patent Disclosure Hearings, supra note 35, at 20. 

®'Id. at 21. Some confusion seemed to persist, however. See id. at 23 (discussion 
between Rep. Rogers, Rep. Ramsay, and Mr. Rose relating to suit based upon the 
inventor’s intentions). 

821d. at 22. 

mx 2 

On. 
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secrecy, the government may actually be saving the inventor from 
greater losses by not allowing production of an item that is headed 
for economic failure. 


For all the concern that the Act should not be read so as to allow 
an inventor to recover speculative damages, the committee did not 
express this concern in their report.*° The committee may well have 
accepted the recommendation, set forth during the hearings, that the 
question be left to “the wise administration of the act by the agency 
concerned, or by the courts.”** 


Whether by design or default, the determination of what is meant 
by “compensation for the damage caused by the order” is in the hands 
of the courts. 


E. SUBSEQUENT DEVELOPMENTS 


Since its passage in 1952, the Invention Secrecy Act has undergone 
little change. The only modifications have been in the nature of tech- 
nical corrections. Shortly after its passage, the entire act was re- 
enacted as part of a recodification of Title 35 of the United States 
Code.®*’ Through two reorganizations the functions of the Atomic En- 
ergy Commission have passed to the Secretary of Energy.® Finally, 


under the Federal Courts Improvement Act,®® the jurisdiction of the 
Court of Claims was divided between the Claims Court, replacing the 
trial division, and the Court of Appeals for the Federal Circuit. 


F. THE 1980 HEARINGS 


The 1980 hearings” before a subcommittee the House Government 
Operations Committee provided the most comprehensive collection of 
materials regarding the Invention Secrecy Act. During the hearings, 





®5H_R. Rep. No. 1028, 82d Cong., Ist Sess. (1951). 

%6 Patent Disclosure Hearings, supra note 35, at 22 (testimony of Mr. Rose). 

§7Ch. 950, 66 Stat. 792 (1952). 

88In 1974, the functions of the Atomic Energy Commission were transferred to the 
Administrator, Energy Research and Development Administration. Energy Reorga- 
nization Act of 1974, Pub. L. 93-438, § 104, 88 Stat. 1233, 1237 (1974) (codified as 
amended at 42 U.S.C. § 5814 (1982)). In 1980, the Energy Research and Development 
Administration merged into the Department of Energy, with functions of the Admin- 
istrator passing to the Secretary of Energy. Department of Energy Act, Pub. L. 95-91, 
§ 301, 91 Stat. 565, 577 (1977) (codified at 42 U.S.C. § 7151(a) (1982)), Executive Order 
No. 12,038, 3 C.F.R. 136 (1979). 

®°Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, 96 Stat. 25 (codified 
in scattered sections of 28 U.S.C.). 

°° Private Ideas Hearings, supra note 8. 
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the committee heard from representatives of the government” and 
the public.®” 


The committee focused on three primary aspects of government 
control—use of the Invention Secrecy Act to control release of cryp- 
tography technology, the “born classified” concept®’ of atomic energy 
restricted data, and first amendment considerations under both the 
Invention Secrecy Act and the “born classified” concept. 


With regard to the Invention Secrecy Act, the committee expressed 
concern that inventors were not receiving adequate compensation and 
that the compensation remedies were “more illusory than real.” 
During the hearings, one witness testified that the Act had not been 
challenged on constitutional grounds.” Reasons given for the lack of 
challenges included the continued ability of the inventor to sell to 
the government, which is the only market for most inventions under 
secrecy order;** moreover, the inventor increases the duration of his 
exclusive right to the invention in that he is paid for the government’s 
use during the period of secrecy and still receives the entire period 
of the patent after the order is lifted.*’ 


After reciting examples of settled claims, the committee’s report 
states: 


The Fifth Amendment question posed by the Invention Se- 
crecy Act is whether the Government was granted eminent 





®!Mr. Rene Tegtmeyer, Assistant Commissioner of Patents, presented testimony on 
behalf of the patent office. Mr. Richard Sciascia, who was then in charge of the Armed 
Services Patent Advisory Board, headed a delegation representing the Department of 
Defense. Mr. Duane Sewell represented the Department of Energy, and Mr. Miles Foy 
represented the Department of Justice. Private Ideas Hearings, supra note 8, passim. 

°2The members of the public appearing before the committee were Dr. George Davida, 
Mr. David Kahn, and Mr. David Moore. Dr. Davida testified regarding his experience 
with a cryptographic device that he claimed was improperly placed under secrecy order. 
Private Ideas Hearings, supra note 8, at 397; H.R. Rep. No. 1540, 96th Cong., 2d Sess. 
21-24 (1980). Mr. Kahn was an author who had published an article describing Dr. 
Davida’s attempts to have the secrecy order rescinded. Private Ideas Hearings, supra 
note 8, at 406; see also Kahn, Cryptology Goes Public, 58 Foreign Affairs 141 (1979). 
Mr. Moore had a lawsuit pending against the United States relating to a secrecy order 
on an invention. He testified through his attorney, Mr. Meikeljohn. Private Ideas 
Hearings, supra note 8, at 188; H.R. Rep. No. 1540, 96th Cong., 2d Sess. 20-21 (1980). 

*TIn essence, the “born classified” concept is a product of the Atomic Energy Com- 
mission’s authority to classify information relating to nuclear energy. It assumes that 
there is some information that, by its very nature, is classified at the time of conception, 
without ever undergoing formal classification review. H.R. Rep. No. 1540, 96th Cong., 
2d Sess. 173-87 (1980). 

“417d. at 6, 28. 

Private Ideas Hearings, supra note 8, at 477 (testimony of Lieutenant Colonel 
Hougen, Intellectual Property Div., Office of the Army Judge Advocate General). 

Id. 
% Id. at 477 (statement of Mr. Ingram, Comm. Staff Director). 
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domain or police powers over all the ideas within its juris- 
diction, and whether patent applicants truly receive just com- 
pensation for the taking. These issues are central to peace- 
time invention secrecy and must be resolved. 


The committee did not suggest how this issue should be resolved, 
nor has Congress enacted any further legislation to clarify the issue. 


Ill. OPERATION OF THE INVENTION 
SECRECY ACT 


The Invention Secrecy Act provides a comprehensive scheme for 
maintaining the secrecy of inventions in the interest of national de- 
fense.®® The statute provides incentives encouraging inventors to con- 
tinue working in fields related to the national security and penalties 
to insure compliance with the secret order. The incentive is provided 
by the compensation provisions” and the retention of the seventeen- 
year exclusive right to manufacture and use the invention after the 
secrecy order is rescinded.'®! The penalties include criminal penalties 
for disclosure’ and provision for abandonment of the application for 
unauthorized disclosure.’ 


The secrecy order may be applied to any patent application meeting 
the statutory criteria,’ but not all inventors are eligible for com- 
pensation. The scope of the compensation provision is limited by the 
status of the inventor, the determination whether a patentable in- 
vention exists, and the statutory scheme for recovery.’® 


A. THE SECRECY ORDER 


The Invention Secrecy Act contemplates two separate procedures: 
one for patents in which a government agency has property interest, 
the other where no government agency has a property interest. 


Where a government agency has a property interest,’ the head 





°6H_R. Rep. No. 1540, 96th Cong., 2d Sess. 7-8 (1980); see also id. at 24-25, 28-29. 

Robinson v. United States, 236 F.2d 24, 27 (2d Cir. 1956). 

10035 U.S.C. § 183 (1982). 

10135 U.S.C. § 181 (1982). 

10235 U.S.C. § 186 (1982). 

10335 U.S.C. § 182 (1982). 

104“Whenever publication or disclosure of an invention by the granting of a patent 
... might . . . be detrimental to the national security. . . .” 35 U.S.C. § 181 (1982). 

108 Td. 

106d. The Committee reports define “property interest” as follows: 


The phrase “property interest” is intended to include the ownership of all 
rights in the invention or to a lesser interest therein such as, for example, 
cases where the foreign righis are retained by the inventor, or where the 
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of the agency may direct’®’ the Commissioner of Patents to keep the 
invention secret.'°* In cases where no government agency has a prop- 
erty interest,’°® the Patent and Trademark Office will inspect the 
application. The application may then be made available’’® to the 
appropriate defense agency"! for examination.'’* The defense agency 
can then direct that the application be placed under secrecy order. 


Where the agency believes that even the examination of the ap- 
plication may “jeopardize the national interest,”’** the Act provides 
that the application will be sealed and the applicant notified of the 





Government is entitled only to the interest of one or more joint inventors, 
and not to the interest of all joint inventors. This group will consist in 
the main of inventions made by Government employees or Government 
contractors. 


H.R. Rep. No. 1028, 82d Cong., Ist Sess. 4 (1951); S. Rep. No. 1001, 82d Cong., 1st 
Sess. 2 (1951), reprinted in 1952 U.S. Code Cong. & Admin. News 1321, 1322. 

1°7The Invention Secrecy Act avoids using the word “direct” or words of similar 
import: “(T]he Atomic Energy Commission, the Secretary of a Defense Department, 
or such other chief officer shall notify the Commissioner and the Commissioner shall 
order the invention kept secret... .” 35 U.S.C. § 181 (1982). The intent of Congress 
was clear: “If the Government has a property interest, issuance of the secrecy order 
requires only a recommendation to the Commissioner of Patents by the head of the 
department or agency involved.” H.R. Rep. No. 1028, 82d Cong., 1st Sess. 4 (1951); S. 
Rep. No. 1001, 82d Cong., 1st Sess. 2 (1951), reprinted in 1952 U.S. Code Cong. & 
Admin. News 1321, 1322. 

10835 U.S.C. § 181 (1982). 

10°“This group consists for the most part of inventions made by persons not in contact 
with the Government. It is necessary for the Secretary of Commerce to call the attention 
of the defense agency to the particular application, since they would otherwise have 
no knowledge of such application.” H.R. Rep. No. 1028, 82d Cong., 1st Sess. 4 (1951); 
S. Rep. No. 1001, 82d Cong., Ist Sess. 2 (1951), reprinted in 1952 U.S. Code Cong. & 
Admin. News 1321, 1322. 

41°Pursuant to regulations promulgated under the Secretary of Commerce’s author- 
ity, “[oJnly applications obviously relating to national security, and applications within 
fields indicated to the Patent and Trademark Office by the defense agencies as so 
related, are made available.” 37 C.F.R. § 5.1 (1986). 

™1 Defense agencies include the Department of Energy, as successor to the Atomic 
Energy Commission (See 42 U.S.C. §§ 5814, 7151(a), 7293 (1982)); the Department of 
Defense and its subordinate agencies and departments; The National Security Council; 
and the National Aeronautics and Space Administration. 42 U.S.C. § 2457(i) (1982). 
Additionally, the Act allows the President to designate any other agency as a “defense 
agency.” 35 U.S.C. § 181 (1982). Under this authority, the Department of Justice has 
been designated. Exec. Ord. No. 10,457, 3 C.F.R. 945 (1949-53). 

2The Invention Secrecy Act does not establish any criteria for imposing secrecy 
orders. For inventions in which the government does not have a property right, the 
Department of the Army generally imposes a secrecy order only if the invention falls 
within the criteria in the classified version of the Militarily Critical Technologies List, 
50 U.S.C. App. § 2404(d) (1982). Interview with Mr. John Raubichek, Patent, Copy- 
rights, and Trademarks Division, Office of the Judge Advocate General, Department 
of the Army (Mar. 16, 1987). 

335 U.S.C. § 181 (1982). 
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sealing.''* Congress anticipated that this provision would apply to a 
limited number of cases, mostly involving highly-classified govern- 
ment contracts.'?® 


In all cases except where the application has been sealed, action 
on and prosecution of the application continues until a hearing or 
public disclosure would ordinarily be required.’’® If the application 
is then in condition for allowance, the applicant is notified and further 
action is suspended until the secrecy order is removed.” 
Interferences'** are not declared while the application is under se- 
crecy,!?* nor are appeals heard if the application comes to final re- 
jection.'”° With either interference or appeal from rejection, prose- 
cution of the application may be suspended until the secrecy order is 
lifted, and then proceed in regular fashion to completion. Applications 
for international patent rights are processed, but no records are mailed 
to international agencies or the applicants.’”* 


The applicant has the right to appeal the determination to impose 
a secrecy order to the Secretary of Commerce.'** No other appeal is 
authorized. As a safeguard against unwarranted continuation of se- 





1147. 
5The committee noted: 


The armed services procurement application provides that they might 
prohibit the filing of a patent application when it discloses matter which 
has been classified as secret... . [TJhis act is effective for compensation 
purposes only after the filing of an application. If the contractor is not 
permitted to file, he cannot obtain any benefits under the act. It is believed 
that the authority to seal the application by the Secretary of Commerce 
would reduce the necessity to prohibit the filing of a classified application. 


H.R. Rep. No. 1028, 82d Cong., Ist Sess. 5 (1951); S. Rep. No. 1001, 82d Cong., 1st 
Sess. 2 (1951), reprinted in 1952 U.S. Code Cong. & Admin. News 1321, 1322; see also 
H.R. Rep. No. 1540, 96th Cong., 2d Sess. 11 (1980) (as of 1980, the Department of 
Defense had only two cases under seal); Private Ideas Hearings, supra note 8, at 472 
(testimony of Mr. Donald Singer, Patents Division, Office of The Judge Advocate Gen- 
eral of the Air Force). 

11637 C.F.R. § 5.3 (1986). 

"737 C.F.R. § 5.3 (c) (1986). 

“18 An interference is a patent office proceeding designed to determine priority of 
invention between two or more parties claiming the same subject matter. Black’s Law 
Dictionary 730 (5th ed. 1979). 

11937 C.F.R. § 5.3 (b) (1986). 

12037 C.F.R. § 5.3 (a) (1986). Once notified of the final rejection, the inventor still 
must file his appeal or risk abandonment of the application. Jd. The appeal generally 
will not be set for a hearing until the commissioner removes the secrecy order. Id. 

12137 C.F.R. § 5.3 (d) (1986). 

12235 U.S.C. § 181 (1982). Under rules prescribed by the Secretary of Commerce, the 
applicant must first petition for rescission of the secrecy order. 37 C.F.R. §§ 5.4, 5.8 
(1986). Within 60 days from denial of the petition the applicant must appeal to the 
Secretary. 37 C.F.R. § 5.8 (1986). 
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crecy orders, the order extends for a period of only one year, except 
during a war or national emergency.’** If secrecy is desired for a 
longer period, the agency must review the application annually and 
affirmatively request that the secrecy order be extended.’™* 


If the applicant fails to abide by the terms of the order, the appli- 
cation may be held abandoned’ and, if the violation is willful, crim- 
inal penalties may be imposed.'*° Abandonment can also be ordered 
if a person other than the applicant violates the secrecy order.'*” The 
statute specifies that “abandonment shall constitute forfeiture by the 
applicant . . . or anyone in privity with him ... of all claims against 
the United States based upon such invention.”'” 


If the inventor obeys the secrecy order, and his invention is pat- 
entable, he may receive his patent upon termination of the order. 
With the issuance of the patent he receives the exclusive right to 
manufacture, use, and sell the invention that the patent provides.'”® 
Under the Invention Secrecy Act, he may also make a claim against 
the United States for damages caused by the order and for government 
use of the invention.’*° 


B. LICENSE FOR FOREIGN FILING 


If the inventor wishes to preserve foreign patent rights in the in- 
vention, he may seek a license from the Commissioner of Patents to 
file for a foreign patent.'*’ If the inventor fails to obtain the license 





23During periods of war or national emergency, the secrecy order lasts until six 
months following the termination of the war or national emergency. 35 U.S.C. § 181 
(1982). As a result of continuous states of war or national emergency between 1940 
and 1978, no review was required until March 1979. 

12435 U.S.C. § 181 (1982). 

12535 U.S.C. § 182 (1982). The Act also provides for invalidation of previously granted 
patents, and denial of pending applications, where the inventor has violated the re- 
quirements to obtain a license for foreign filing when such license is required. 35 U.S.C. 
§§ 184 & 185 (1982). 

Courts have held that certain disclosures are inherently permitted by the statute. 
Disclosure to an attorney for purposes of filing a claim or suit is permitted. Constant 
v. United States, 617 F.2d 239, 244-45 (Ct. Cl. 1980); Farrand Optical Co. v. United 
States, 175 F. Supp. 230, 249 (S.D.N.Y. 1959), aff’d, 325 F.2d 328 (2d Cir. 1963). 

12635 U.S.C. § 186 (1982). The maximum penalty is two years’ confinement and a 
$10,000 fine. Id. 

12735 U.S.C. § 182 (1982) (only when the person violating the order is in privity with 
the applicant). 

128 Td. 

12935 U.S.C. §§ 154, 173 (1982). 

13935 U.S.C. § 183 (1982). 

13135 U.S.C. § 184 (1982); see also Cage, supra note 13, at 497. 
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prior to filing in a foreign country, he may be barred from later 
receiving a patent on the invention.'*” 


Under rules promulgated by the Office of Patents and Trade- 
marks,'** some secrecy orders issued at the request of the Department 
of Defense include an automatic license to file in certain foreign coun- 
tries.'** A separate license would still be required to file in countries 
other than those specifically listed. 


The relevance of the licensing scheme to the question of damages 
cannot be overlooked. To prove damages through loss of foreign patent 
rights, the inventor must demonstrate that, if the secrecy order had 
not been imposed, he would have sought and received’* foreign patent 
rights. By failing to avail himself of the opportunity to seek a license, 
the inventor has failed to protect his property. If, at some later time, 
he then loses the foreign rights to his invention, the damage is not 
due to the imposition of the secrecy order but to his failure to act. 


The converse is equally true. The inventor who requests foreign 
filing licenses, or uses the automatic license of the proposed secrecy 
order, establishes his intention to protect the value of his invention. 
If he is granted the license, he is not damaged by the secrecy order. 
If the license is denied, and subsequently he is denied a patent due 
to the delay in foreign filing, he has established liability on the part 
of the government. He must then establish the value of his dam- 
ages. 1%6 





13235 U.S.C. § 185 (1982). If the failure to procure the necessary license was inad- 
vertent and a secrecy order would not have been appropriate, the Commissioner of 
Patents may grant a license retroactively. 35 U.S.C. § 184 (1982). 

133 Notice of Revision of the Scope of the Secrecy Order for Defense Agency Use, 51 
Fed. Reg. 32,938 (1986). 

1347d. at 32,939. The countries are: Australia, Belgium, Canada, Denmark, France, 
Federal Republic of Germany, Greece, Italy, Luxembourg, the Netherlands, Norway, 
Portugal, Sweden, Turkey, and the United Kingdom. The intent of the new secrecy 
order is to conform the order to the guidelines relating to the export of technical data 
with military or space applications. 10 U.S.C. § 140 (1982); 32 C.F.R. §§ 250.1-250.9 
(1986) (Withholding of Unclassified Technical Data from Public Disclosure); the Mil- 
itarily Critical Technologies List, 50 U.S.C. App. § 2404 (1982); Commodity Control 
List, supra note 2; ITAR, supra note 2. 

135Clearly, if the subject matter of the invention is not patentable in other countries, 
or if a foreign patent is otherwise barred at the time the invention is made, then the 
inventor has lost nothing. 

136 See Attinello v. United States, 197 Ct. Cl. 1040 (1972). In Attinello, the claimant 
was barred from recovery under 35 U.S.C. § 183 because he had been a government 
employee at the time of his invention and the government held a royalty-free license 
to use the invention in the United States. The inventor had made a timely request to 
modify the secrecy order, so he could seek a patent in Great Britain. The government 
conceded that the Department of Navy was dilatory in processing the request. As a 
result of the Navy’s “unjustified and unexcusable delay” the claimant was barred from 
obtaining a British patent. 197 Ct. Cl. at 1047. Through private legislation, the inventor 
received $100,000 as a matter of equity. Priv. L. No. 92-131, 86 Stat. 1554 (1972). 
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C. STATUS OF THE INVENTOR 


Inventors are divided into two categories for purposes of compen- 
sation: those who are in the full-time employment or service of the 
United States, and those who are not.’*” Those inventors who are not 
in the full-time employment or service of the United States may claim 
compensation for damages caused by the secrecy order and for use of 
the invention by the government. But those inventors who are full- 
time employees or in the service of the United States are not entitled 
to any recovery under the Act.'** The basis for such a distinction is 
one of practical differentiation rather than logical deduction. 


Using employment status as the determining factor provides a clear 
standard by which to judge whether an inventor is entitled to com- 
pensation. This standard avoids the necessity of looking back at the 
process that led to the invention to determine what part, if any, 
government resources, information, or assistance may have played 
in developing the invention. 


Denying government employees the right to recover under the stat- 
ute theoretically protects the government from paying for the same 
invention twice.'** Assuming that an inventor could move quickly, a 


government employee could terminate his government employment 
and then claim that, since the time he quit, he had developed a new 
idea. 


The use of an arbitrary standard may produce illogical results. 
Thus, a full-time government employee tinkering with an idea un- 
related to his government employment may not recover, although a 
government contractor or “part-time” employee could recover, even 
if the invention were based, in part, upon information or knowledge 
gained in government employment.'*° 


D. QUALIFYING INVENTION 


To recover under the Invention Secrecy Act, the invention must be 
patentable. If the invention cannot be patented upon the termination 
of the secrecy order, no compensation is due.'*: To be patentable, the 





m1 U.S.C. § 183 (1982). 
1387. 

139 See Farrand Optical Co. v. United States, 325 F.2d 328, 334 (2d Cir. 1963). 

14°Presumably, the contract would define the rights of the contractor vis a vis those 
of the government. See, e.g., 35 U.S.C. §§ 200-211 (1982); Federal Acquisition Reg. 
subpart 27.4 (June 1, 1987). Questions may still arise over ownership rights in material 
that defense contractors produce. See generally Maizel, Trade Secrets and Technical 
Data Rights in Government Contracts, 114 Mil. L. Rev. 225 (1986). 

1 Piet v. United States, 176 F. Supp. 576 (S.D. Cal. 1959), aff’d, 283 F.2d 693 (9th 
Cir. 1960). 
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invention must meet the statutory requirements of utility,’*? nov- 
elty,’** and nonobviousness.'“* 


The act or process of invention is generally broken down into two 
factual components: conception and reduction to practice.’*° Concep- 
tion deals with the mental act of creating a complete and operative 
invention.'** Reduction to practice is the application of the idea gen- 
erated in conception.’*’ During conception and reduction to practice 
all three statutory requirements must be met. 


Reduction to practice may be either “actual” or “constructive.” In 
actual reduction to practice, the inventor shows the usefulness of the 
invention by making it perform in a manner, and under the condi- 
tions, that indicate the invention will actually perform its intended 
function. As the name implies, it is demonstration through a series 
of physical acts. 


Constructive reduction to practice does not require that the inven- 
tion ever be physically manufactured or made to operate. Instead, the 
reduction to practice is accomplished by filing a patent application.'** 
The patent may then issue without the invention ever physically 
existing. 

Constructive reduction to practice results in what has come to be 
known as a “paper patent.”'*° Courts disfavor paper patents and con- 


strue them narrowly.'© To do otherwise would not further the public 
policy of encouraging invention and disclosure.'*’ A patent received 





4235 U.S.C. § 101 (1982). 

4335 U.S.C. § 102 (1982). 

4435 U.S.C. § 103 (1982). 

145 See generally Boyce v. Anderson, 451 F.2d 818 (9th Cir. 1971). 

461d. at 820. 

147 7d. 

487d. 

4°Courts have used the term “paper patent” to define two types of patents. The term 
has been used to describe patents for inventions never physically constructed or man- 
ufactured. In re Application of Holladay, 584 F.2d 384, 386 (C.C.P.A. 1978); Barnett 
v. United States, 6 Cl. Ct. 631, 666 (1984). Alternatively, courts have used “paper 
patent” to mean a patent for an invention that has never been commercially produced 
or utilized. TWM Mfg. Co. v. Dura Corp., 722 F.2d 1261, 1266 (6th Cir. 1983), aff'd 
after remand, 789 F. oa 895 (Fed. Cir.), cert. denied, 107 s. Ct. 183 (1986); American 
Cyanamid Co. v. Hercules, Inc., 260 F. Supp. 368, 374 (D. Del. 1966); UMC Electronics 
Co. v. United States, 8 Cl. Ct. 604, 623 (1985). For purposes of this article, “paper 
patent” will be restricted to the first definition. 

15° American Cyanamid Co. v. Hercules Corp., 260 F. Supp. 368, 377 (D. Del. 1966) 
(“{AJn established line of patent cases ... holds that paper patents should not be 
permitted to blanket an industry, forcing the manufacturer of a commercially suc- 
cessful product to pay tribute.”); see also In re Application of Holladay, 584 F.2d 384, 
386-87 (C.C.P.A. 1978). 

151 Jniversal Oil Products Co. v. Globe Oil & Ref. Co., 322 U.S. 471, 484 (1944). 
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after constructive reduction to practice, however, can be as effective 
as one accomplished by actual reduction to practice. The policy of 
narrow construction limits the scope of the invention, but does not 
deny that a patentable invention exists. 


The Invention Secrecy Act does not differentiate between actual 
and constructive reduction to practice. At least in theory, a patent 
received by either method is equally capable of supporting an award 
of damages. Because of its speculative nature, the paper patent pre- 
sents the outer limit to which the United States is obligated to pay 
damages for the effects of a secrecy order. Resolving the extent to 
which damages may be collected for such a patent, in essence, estab- 
lishes the limits of government liability under more concrete circum- 
stances. 


E. RECOVERY PROCEDURE 


The Invention Secrecy Act provides two separate procedures for 
recovery: (1) the inventor may file an administrative claim with the 
agency requesting the secrecy order while the order is in effect, and 
resort to the Claims Court or a federal district court if the award is 
not deemed adequate; or (2) he may wait until the secrecy order 
terminates and sue in the Claims Court, without first filing an ad- 
ministrative claim.'®” 


The two remedies are not mutually exclusive, but overlapping. The 
inventor may seek relief in the Claims Court either after filing an 
administrative claim or by waiting until after the patent has issued. 
He may only seek relief in district court if he has first submitted an 
administrative claim. But the administrative claim may be filed either 
before or after the patent has issued.'** 


1. Administrative Claim. 


The right to file an administrative claim arises at the time that 
the inventor is notified that the claims in the patent application are 
“in condition for allowance.” This will not necessarily be the same 
as the date that the secrecy order is issued, nor will it coincide with 
the first use, if any, of the invention by the government. Although 
the statute provides that the right to compensation for use of the 
invention begins with the first use of the invention by the government, 
the statute is silent as to when the right to damages caused by the 
secrecy order accrues.’ 





16235 U.S.C. § 183 (1982). 

88The inventor may file a claim up to six years after the patent issues. Jd. 
ae | 

155 See infra text accompanying notes 278-82. 
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Once the claim is filed, the head of the agency that requested the 
secrecy order may enter into a settlement agreement with the inven- 
tor to resolve all claims for damages and for government use of the 
invention. A settlement agreement is “conclusive for all purposes.”!** 
If the parties cannot agree, the department or agency head may decide 
what constitutes “just compensation” and award the inventor up to 
seventy-five per cent of that amount. The inventor may then sue in 
the district court or in the Claims Court for any additional compen- 
sation he or she believes is due.'®*’ 


2. Administrative Finality. 


Once the inventor has made an administrative claim, he must await 
the agency’s award determination before seeking further relief in 
court. This, however, does not give the government an absolute license 
to delay. 


The plaintiff in Farrand Optical Co. v. United States'®* filed suit 
in district court after the parties had failed to agree on the compen- 
sation amount for over six years. The court determined, based upon 
comparison with other similar statutes,’® that the act did not require 
administrative exhaustion in the normal meaning of that term. In- 
stead, the claimant was free to seek judicial relief if the government 
acted unreasonably in delaying the determination.’ 


What may constitute an “unreasonabie delay” will always be open 
to debate. Clearly, under circumstances similar to Farrand Optical, 
where the parties failed to reach a negotiated settlement, the claimant 
will be free to file suit. Most cases will depend upon the trial court’s 
view as to the reasonableness of the agency’s actions. If the agency 
delay appears unreasonable, the claimant will be allowed to proceed. 
Conversely, where the claimant rushes to court, making the admin- 
istrative claim a mere formality, trial would be inappropriate. 





166 Although the Act is silent, presumably the settlement agreement could include 
future use, as well as past use. If the agreement could not compensate the inventor 
for future use, “full settlement” would seldom be accomplished. The language of the 
statute would appear to preclude future claims based upon additional use. 

18735 U.S.C. § 183 (1982). 

168133 F. Supp. 555 (S.D.N.Y. 1955), aff’d on rehearing en banc by an equally divided 
court, 317 F.2d 875 (2d Cir. 1962) (On appeal, a panel of the Second Circuit initially 
found that the district court had no jurisdiction on grounds that the Invention Secrecy 
Act did not apply as the claim sought contractual relief and, therefore, was cognizable 
only in the Court of Claims). 

1597d. (referring to the Merchant Marine Act, 46 U.S.C. § 1242 (1952) and Latvian 
State Cargo and Passenger St. Line v. United States, 88 F. Supp. 290 (Ct. Cl. 1950)). 

1° Farrand Optical Co. v. United States, 133 F. Supp. at 559. But see American Tel. 
and Tel. Co. v. United States, 685 F.2d 1361, 1365 n.8 (Ct. Cl. 1982) (“[W]e do not 
think that Congress intended that the administrative route be treated as a mere 
formality.”). 
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3. Claims Court Suit after Termination of the Order 


As a separate remedy from the administrative claim during the 
pendency of the secrecy order, Congress permits the inventor to wait 
until the government terminates the secrecy order and then seek 
damages in the Claims Court.'®' Since Farrand Optical,'® it is clear 
that an inventor need not exhaust the administrative remedy prior 
to seeking relief before the Claims Court.’ 


This principle was reinforced in American Telephone and Telegraph 
Co. v. United States [AT&T I). The court was presented with a 
patent application that had been under secrecy for over twenty-six 
years. Twenty-two years had elapsed since the patent office had found 
the claims to be in condition for allowance.’ The company filed 
directly in the Court of Claims; at no time did the company file an 
administrative claim.’ 


The government argued that the six-year statute of limitations, 
which is stated in terms of when an administrative claim may be 
filed,’*’ was meant to limit stale claims and that the company should 
only be allowed to collect damages for the six years preceding the 
filing of suit. In rebuffing this argument, the court noted that such a 


reading of the statute would imply that the administrative claim was 





161 Suit in the Court of Claims after termination of the order was the original remedy 
in the Voluntary Tender Act. See supra text accompanying notes 26-33. The slight 
discrepancies in language between the administrative remedy and direct suit provision 
(e.g., use of the term “compensation” in the former provision, whereas the latter refers 
to “just compensation”; administrative remedies require that “patent be withheld,” 
while judicial remedy has no such limitation) are more likely the result of the piecemeal 
construction of the statute over several years rather than an intentional act by Congress 
to create a separate standard of proof. But cf. Constant v. United States, 617 F.2d 239, 
243 (Ct. Cl. 1980) (court applied the literal language of the statute, seeing “no sub- 
stantial basis” for determining why Congress made such distinctions). 

162133 F. Supp. 555, 558 (S.D.N.Y. 1955). 

*®8The Claims Court has assumed the jurisdiction of the trial division of the former 
Court of Claims. Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, §§ 105, 
139, 167, 96 Stat. 25, 26, 42, 50 (codified at 28 U.S.C. § 1491). 

164685 F.2d 1361 (Ct. Cl. 1982) [hereinafter AT&T I). 

The patent application was filed on December 24, 1948. The notice of the secrecy 
order was mailed on May 18, 1949. The notice of allowance of claims was filed on April 
28, 1954. From that time on the company had the right to submit an administrative 
claim, but chose not to do so. On June 13, 1975, the secrecy order terminated, and a 
patent issued on November 9, 1976. Id. at 1362. 

166 Td. at 1363. 

167“An applicant ... whose patent has been withheld . . . shall have the right, be- 
ginning at the date the applicant is notified that ... his application is otherwise in 
condition for allowance . . . and ending six years after a patent is issued thereon .. . .” 
35 U.S.C. § 183 (1982). 
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the preferred remedy and the only method to guarantee that the 
claimant received full compensation. Based upon the legislative his- 
tory and the clear reading of the statute the court concluded that 
neither remedy was to be preferred over the other.’® It held that 
Congress intended to preclude claims that became stale after the 
patent issues, but claims that were unresolved due to the pendency 
of the secrecy order cannot become stale until six years after the 
patent issues.’ 


4. Choice of Forum. 


The route to recovery the inventor chooses may play a role in de- 
termining the amount of damages he will receive. The decision as to 
forum is difficult to assess in the abstract and there are insufficient 
cases applying the Invention Secrecy Act to clearly establish any 
trends. 


One factor that must be considered is the financial standing of the 
inventor. AT&T can easily hold out for 26 years; an individual in- 
ventor is less likely to be able to sustain such a burden. AT&T has 
the economic resources to find any government use of its inventions. 
It also has the capability to meet the government’s requirements for 


the invention. As a result, it can profit by contracting to provide the 
government’s needs rather than strictly relying on the remedies under 
the Act. 


A second factor may be the location of the inventor. If the inventor 
is located at some distance from the District of Columbia, it may be 
less costly, in terms of time, effort, and money to seek administrative 
settlement and, if that fails, to file suit in the local district court. This 
ability to file in the district court would be particularly important 
during time of war.'”° 


Third, the inventor may wish to consider filing the administrative 
claim because it offers more procedural options. The claim may be 
settled in a timely manner, at little expense to the claimant. If not 
he has a choice of forums—Claims Court or district court—and may 
file the lawsuit either before or after issuance of the patent. If he files 
directly in the Claims Court, he forgoes the administrative claim and 





168 AT&T I, 685 F.2d at 1363-65. 

16°Td. at 1367. 

179See Robinson v. United States, 236 F.2d 24, 28 (2d Cir. 1956) (citing Senator 
McCarren, 97 Cong. Rec. 13,670 (1951)). Congress wrote the provision in light of the 
conditions experienced during World War II. The rationing of critical supplies, such 
as fuel, would leave the individual inventor and his attorney at a severe disadvantage 
if they were required to present a case before the Court of Claims. 
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must wait until after the patent issues. The statute provides the same 
six years following issuance of the patent to commence his action.’” 


Finally, the inventor may wish to consider possible developments 
after the secrecy is lifted. If the only use of the invention is for military 
or national defense purposes, little is served by waiting until a future 
date. But, where the invention has potentially successful commercial 
application, waiting until after the termination of the secrecy order 
may allow the claimant to solidify facts and limit the speculative 
nature of the damages caused by the order.'”* Conversely, if the in- 
ventor senses that the invention will be a commercial disaster, he 
may have a tactical advantage, at least during the administrative 
claim, in seeking greater compensation because the agency faces po- 
tentially greater claims if the invention proves commercially suc- 
cessful. 


5. Limitations on Discovery and Trial. 


The right to file suit prior to termination of the secrecy order does 
not guarantee that the inventor will receive a speedy trial. Resort to 
district court or the Claims Court during the pendency of the secrecy 
order, or even the after the order is terminated, carries an inherent 
danger of disclosing the very secrets that the secrecy order is designed 
to protect. 


In Halpern v. United States,'"* the government successfully argued 
to the district court that the case should be stayed until the secrecy 
order was lifted because disclosure of the details necessary to conduct 
the trial would be detrimental to national security. On appeal, how- 
ever, the Second Circuit held that the statute was clearly intended 
to allow for trial during the pendency of the secrecy order. The ap- 
pellate court further held that trial in camera was implicitly au- 
thorized, if necessary, to protect the government’s interest in secrecy 
of the invention.'* The use of in camera proceedings, however, is 
only appropriate where the trial court has determined that the in 
camera trial would not present a serious risk of divulging military 





711f read literally, the Act actually allows greater time to the claimant who files 
with the agency than one who directly files suit in the Claims Court. The statute only 
requires that a claimant file his administrative claim within six years, and does not 
limit when the claimant must seek redress in the courts. But see H.R. Rep. No. 1028, 
82d Cong., 1st Sess. 6 (1951); S. Rep. No. 1001, 82d Cong., Ist Sess. 3 (1951), reprinted 
in 1952 U.S. Code Cong. & Admin. News 1321, 1323 (“The 6-year statute of limitations 
is incorporated to preclude the collection of old claims from the Government, and 
conforms with the statute of limitations on suits in the Court of Claims.”). See also 
Patent Disclosure Hearings, supra note 35, at 18 (Testimony of Mr. Rose). 

172 See supra notes 73-86 and accompanying text. 

173151 F. Supp. 183 (S.D.N.Y. 1957), rev'd, 258 F.2d 36 (2d Cir. 1958). 

1Halpern v. United States, 258 F.2d 36, 43 (2d Cir. 1958). 
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secrets.'”° The court did not elaborate as to what circumstances would 
constitute a serious risk, precluding both a public trial and in camera 
proceedings. 


One case where in camera proceedings would appear to be inap- 
propriate was American Telephone & Telegraph Co. v. United States 
[AT&T IT).*”* In 1948, Bell Telephone Laboratories applied for a pat- 
ent for a “pulse code modulation communication system” that would 
allow encryption of the information transmitted. The Commissioner 
of Patents issued a secrecy order, which remained in effect until 1975. 
The patent issued in 1976, and plaintiff filed an action for compen- 
sation in the Court of Claims in 1981. To fix damages, AT&T re- 
quested discovery of information about government use of the inven- 
tion. The government refused to permit discovery, and claimed that 
the existence, number, and types of cryptographic devices it used were 
“state secrets.”!”’ At the time, AT&T was a party to several classified 
contracts, it had approved facilities capable of storing the requested 
documents, and it had employees with the security clearances nec- 
essary to examine the documents.'”* Nevertheless, the court granted 
a government motion to bar discovery. This left AT&T unable to fix 


the extent of damages for government use, because all procurements 
t.179 


involving the patented invention were kept secre 


In AT&T II, the Court of Claims determined that the appropriate 
remedy for the lack of discovery was dismissal of the case without 
prejudice. The court did not venture to no guess what result this would 
have on the plaintiff as the six-year statute of limitations expired.'*° 
Because the period in which the requested documents may remain a 
state secret is indefinite, the stay in proceedings suggested in Halpern'*' 
may be a more appropriate remedy. Otherwise, the state-secret priv- 
ilege could prevent a trial well beyond the sixth year after the patent 
has issued. 





175 Td. at 44. See also Clift v. United States, 597 F.2d 826, 829 (2d Cir. 1979); American 
Tel. and Tel. Co. v. United States [hereinafter AT&T II), 4 Cl. Ct. 157 (1983). 

1764 Cl. Ct. 157 (1983) (order granting request for protective order). 

177 See United States v. Reynolds, 345 U.S. 1 (1953). The state-secret privilege allows 
the government to resist discovery when disclosure of information would be a threat 
to the nation’s military or diplomatic interests. AT&T II, 4 Cl. Ct. at 159-60. Only the 
head of the government department having control over the matter may claim the 
privilege, and then only after personal consideration of the claim. Reynolds, 345 U.S. 
at 7-8. The department head’s decision is subject to judicial review, although under a 
deferential standard. Id. at 9-10; AT&T II, 4 Cl. Ct. at 160-61. 

18 AT&T II, 4 Cl. Ct. at 159. 

179 Td. 

189In this case AT&T waited four years, ten months, and twenty days prior to in- 
stituting the suit. AT&T J, 685 F.2d at 1361-62. 

181258 F.2d 36, 38 (2d Cir. 1958) (alternative motion by the government). 
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If the government may claim that discovery should be barred under 
the state-secret privilege, then in camera trial would seem inappro- 
priate as well. Information that is so sensitive that it cannot be re- 
leased to the plaintiff in preparation for trial, would be no less sen- 
sitive during the trial. Thus, where the application has been sealed 
because examination of the application would pose a threat to national 
security, trial of any kind would be inappropriate until after the 
secrecy order has been rescinded or the seal has been removed. 


The government may also claim the state-secret privilege where a 
plaintiff is incapable of obtaining a security clearance because he 
poses a security risk. In United States v. Clift,®* the court, in dicta, 
took note of plaintiff’s lack of a security clearance in determining 
that in camera discovery would be futile because the plaintiff did not 
have the necessary security clearance to obtain the results.'** 


IV. APPLICABILITY OF THE FIFTH 
AMENDMENT 


To discuss the nature and amount of compensation due under the 
statute, it is first necessary to determine whether a fifth amendment 


“taking”!* is involved. If the government action is deemed to be a 
taking of property, then it must pay “just compensation.”’* This 
includes “delay compensation,” usually in the form of prejudgment 





182597 F.2d 826 (2d Cir. 1979). In Clift, the plaintiff appeared pro se. While the 
Second Circuit upheld the government's claim of privilege, it noted that plaintiff had 
no counsei, and reversed the district court’s dismissal of the action. The court admon- 
ished the government to be as forthcoming as possible on remand: “[TJhe government, 
in obedience to the desires of Congress, should be as forthcoming as it can be without 
risk to the national interest.” Jd. at 830. 

183Clift presents a close case. The opinion indicates that Mr. Clift had a security 
clearance at one time. Jd. at 829. The information he sought to discover, government 
contracts for production of cryptographic equipment, had been the subject of newspaper 
and magazine articles, at least to the extent of exposing general information. A clearer 
case for allowing the government to maintain secrecy would be present if the inventor 
were unaware of the military significance of his invention or the government could 
clearly articulate that the inventor was a security risk because of a criminal record 
or similar disqualification. 

1841) S. Const. amend. V: “No person shall . . . be deprived of . . . property without 
due process of law; nor shall private property be taken for public use without just 
compensation.” 

This article does not discuss the due process clause. For a discussion of due process 
under the Invention Secrecy Act, see Gilbert, supra note 13, at 353. 

The compensation provision, 35 U.S.C. § 183 (1982), requires payment of “just 
compensation” where the inventor files directly in the Claims Court. This is not de- 
terminative as to whether a “taking” within the fifth amendment has occurred. United 
States v. Thayer-West Point Hotel Co., 329 U.S. 585, 589-90 (1947). 
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interest, to compensate the property owner for the delay between the 
taking and the judgment.’ 


The right to delay compensation is not merely an issue of money, 
but also of concept. Delay compensation is a judicial exception to the 
general rule that interest is not paid by the United States absent a 
statute or contract authorizing payment.'*’ It is based upon an intent 
to make the owner whole for the loss incurred by governmental action. 
As such, the courts are not bound by the limitations of statutory 
construction in determining what constitutes “just compensation.”!** 
The object is to compensate the individual for his loss based upon 
principles of fairness and equity, rather than statutory interpreta- 
tion.1®® 


A. EMINENT DOMAIN WITHIN THE FIFTH 
AMENDMENT 


Not every taking of property for public use invokes the fifth amend- 
ment right to payment. The taking clause has been defined as a 
limitation on the government’s inherent power of eminent domain.’”° 
Thus, other forms of taking for public use, such as fines and taxes, 
are not covered.'*! To constitute a compensable taking, (1) “property” 


must be taken, (2) for a public use, and (3) the taking must be ac- 
complished by government action.’®” 


1. Patenis as Property. 


The Constitution grants Congress the power “to promote the Prog- 
ress of Science and Useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writ- 
ings and Discoveries.”’** To implement this constitutional provision 
the patent laws grant inventors the exclusive right to manufacture 
and use the invention for a limited time’ in return for making their 





186Seaboard Air Line Ry. v. United States, 261 U.S. 299, 304 (1923); Pitcairn v. 
United States, 547 F.2d 1106 (Ct. Cl. 1977). 

187 Seaboard, 261 U.S. at 304. 

1887. 

189 Almota Farmers Elevator and Warehouse Co. v. United States, 409 U.S. 470, 
473-74 (1973). 

19 United States v. Jones, 109 U.S. 513, 518 (1883). 

191 Franco-Italian Packing Co. v. United States, 128 F. Supp. 408, 414 (Ct. Cl. 1955). 

192 See Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984); J. Sackman, 1A Nichols 
on Eminent Domain § 3.4 (Rev. 3d ed. 1985). 

1931) S. Const. art. I § 8, cl. 8. 

1°4The period is limited to 17 years for most patents, 35 U.S.C. § 154 (1982), and 14 
years for design patents. 35 U.S.C. § 173 (1982). 
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inventions public.'® There is no per se right to a patent. Denial of a 
patent does not constitute a taking of property of the inventor.’ 
Additionally, Congress may determine, as it has in the area of atomic 
weapons technology, that no patents will be granted.’®” 


An inventor’s property rights prior to the granting of a patent are 
inchoate, and only mature after the patent issues.’®* After issuance, 
the property right continues only as long as the patent is enforcea- 
ble.'% It is the exclusive nature of the patent that creates the property 
right in a patent. 


In the 1800’s, courts viewed government infringement of a patent 
as a tort.” The patent owner generally received no compensation 
because the Federal Government had not waived sovereign immunity 
with respect to the torts of its employees.” To avoid the harsh effect 
of this rule, courts would find an implied contract wherever the United 
States used a patent “with the consent and express permission of the 
owner and it did not . . . repudiate the title of the owner.””°? 


The policy changed in 1910 with passage of a statute”®* allowing 
suit in the Court of Claims for government infringement. In Crozier 
v. Fried. Krupp Aktiengesellschaft,”™ the Supreme Court determined 
that, under the 1910 statute, government use of a patented invention 
amounted to the appropriation of a license to use the patent, for which 
the government was obligated to compensate the owner.” The “rea- 
sonable and entire compensation” granted by the statute was held to 
include the award of interest on the damages.” 





19635 U.S.C. §§ 261, 271, 281 (1982). 

196 Private Ideas Hearings, supra note 8, at 258 (statement of Mr. Miles Foy, Dep’t 
of Justice). 

19742 U.S.C. § 2181 (1982). For application of the compensation provisions of this 
statute, see generally Fletcher v. United States Atomic Energy Comm., 192 F.2d 29 
(Ct. Cl. 1951), cert. denied, 342 U.S. 914 (1952); Consolidated Eng. Corp. v. United 
States, 127 F. Supp. 558 (Ct. Cl.), cert. denied, 349 U.S. 939 (1955). 

*8Mullin Mfg. Co. v. Booth, 125 F.2d 660, 664 (6th Cir. 1942); Fulmer v. United 
States, 83 F. Supp. 137, 149-50 (N.D. Ala. 1949). 

19935 U.S.C. § 261 (1982) (patents have the attributes of personal property); N.V. 
Phillips’ Gloelampenfabrieken v. Atomic Energy Comm'n, 316 F.2d 401, 410 (D.C. Cir. 
1963) (rights in patent terminated when Congress abolished patents regarding nuclear 
weapons technology). 

2° United States v. Berdan Fire-Arms Co., 156 U.S. 552, 566 (1895). See also Student 
Papers, Eminent Domain Aspects of 28 U.S.C. 1498, 4 Pat., Trademark, Copyright J. 
of Res. & Educ. 257, 260 (1960) (authored by James Denny). 

2°! United States v. Berdan Fire-Arms Co., 156 U.S. at 566. 

2°2United States v. Societe Anonyme des Anciens Establissements Cail, 224 U.S. 
309, 321 (1912); see also United States v. Bethlehem Steel Co., 314 U.S. 321, 327 (1922). 

2°3 Act of June 25, 1910, ch. 423, 36 Stat. 851 (1910). 

204224 U.S. 290 (1911). 

25 Td. at 305. 

206 Waite v. United States, 282 U.S. 508 (1931). 
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The current version of the 1910 statute covers not only infringement 
by the government, but by government contractors as well.”°’ Section 
1498, the successor to the 1910 statute, has been held to be an eminent 
domain power “taking,” which requires compensation under the fifth 
amendment.” Courts have advanced two theories for supporting the 
conclusion that a taking occurs. First, the government use, absent 
the statutory compensation, diminishes the value of the patent in 
that the use precludes the owner from collecting normal royalties 
from the government or its contractors.”°* Second, the statute destroys 
the right of the patent owner to sue government contractors for in- 
fringement of the patent.?’° In effect, the statute takes part of the 
patent owner’s exclusive right by denying the owner the right to sue 
the contractor for infringement.”"? 


2. Trade Secrets as Property. 


Until publicly disclosed, either by publication or issuance of a pat- 
ent, a patentable invention falls within the more general category of 
a trade secret.?! Trade secrets are generally defined as: “[A]ny for- 
mula, pattern, device or compilation of information which is used in 
one’s business, and which gives him an advantage over competitors 
who do not know or use it.”?"* 


The traditional protection granted trade secrets extends only to 
protection of the secret against disclosure by improper means or in 
violation of a contract or other agreement.”"* Improper means include 
theft, industrial espionage, and similar disreputable activity.?’° Con- 
versely, fair means, such as accidental disclosure and reverse engi- 
neering, are not prohibited.”*® 


Trade secrets are protected by state law, either common law or 
statute. In Kewanee Oil Co. v. Bicron Corp.,”"" the Supreme Court 
concluded that “traditional” trade secret law did not violate the su- 





20728 U.S.C. § 1498 (1982). 

26 Pitcairn v. United States, 547 F.2d 1106, 1114 (Ct. Cl. 1977). 

2°°Calhoun v. United States, 453 F.2d 1385, 1391 (Ct. Cl. 1972). 

210Richmond Screw Anchor Co. v. United States, 275 U.S. 331, 345 (1928) (inter- 
preting the Act of July 1, 1918, ch. 114, 40 Stat. 704 (1918), an earlier version of the 
current statute). 

211Jd. 

212R. Milgrim, Milgrim on Trade Secrets § 8.02[2] (1986). 

213 Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 474-75 (1974) (quoting Restatement 
of Torts § 757, comment b (1939)). 

214 Kewanee Oil Co. v. Bicron Corp., 416 U.S. at 475. 

215Id. at 476. 

216 7d. 

217416 U.S. 470 (1974). 
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premacy clause of the Constitution,?"* thereby allowing states to con- 
tinue trade secret protection. 


Until recently, this limited right to protect the trade secret from 
unfair discovery did not create a property right in the trade secret.?’® 
In Radioptics, Inc. v. United States,” for example the plaintiff claimed 
that its proprietary data and trade secrets, which had been submitted 
to the Atomic Energy Commission in confidence, were taken by the 
agency’s use and release of the data. As one basis for denying relief 
the Court of Claims concluded that the trade secrets did not constitute 
“property.””? 

A recent Supreme Court case rejects this contention, however. 
Ruckelshaus v. Monsanto Co." presented a situation similar to that 
posed under the Invention Secrecy Act. The company sought approval 
from the Environmental Protection Agency to market a new pesticide. 
Applicable law required the company to furnish data regarding the 
product’s safety, as well as its effect on health and the environment. 
Under some circumstances, the statute authorized the Environmental 
Protection Agency to use portions of the data to evaluate other pro- 
ducts from competing manufacturers. In addition, the agency could 


publicly disclose some health and safety data. The company claimed 
that the disclosure and the use of the data by the Environmental 
Protection Agency constituted a taking of the company’s trade secrets 
in test and analytical data. 


The Court concluded that the company did have a property right, 
based on state law, in the trade secret data, which was protected 
against seizure by the fifth amendment.” This ruling, if applied to 
inventions as well as test data, would undermine the traditional dis- 
tinction between patents and trade secrets. 





218U).S. Const. art. VI, cl. 2. 

219R. Milgrim, supra note 212, § 8.03 (citing Belt v. Hamilton Bank, 108 F. Supp. 
689 (D.D.C. 1952), aff’d, 210 F.2d 706 (D.C. Cir. 1953) and Downey v. General Foods, 
Inc., 31 N.Y.2d 56, 334 N.Y.S.2d 874 (1972), as the only cases finding a property right 
in trade secrets); see also Libbot, Round the Prickly Pear: The Idea—Expression Fallacy 
in a Mass Communications World, 14 U.C.L.A. L. Rev. 735, 758 (1967) (Belt is not 
followed; courts have consistently refused to recognize a property right in noncopy- 
rightable subject matter). 

220621 F.2d 1113 (Ct. Cl. 1980). 

2217d. at 1129. The primary basis for denying plaintiff’s claim, was that, even if 
trade secrets were property, a “taking” did not occur where the Commission maintained 
a security classification on Radioptic’s proposal while declassifying a patent application 
containing the same information. Jd. at 1126-27. 

222467 U.S. 986 (1984). 

223Td. at 1003. 
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The court limited its holding, though, by narrowly construing when 
a “taking” would occur. The Court concluded that an eminent domain 
taking would occur only if the federal law created an expectation that 
the agency would keep the data confidential.?™* 


The Court went on to find that, as a general rule, submissions to 
a government regulatory agency do not constitute a taking within 
the fifth amendment. The Court stated: 


[A]s long as [the applicant] is aware of the conditions under 
which the data are submitted, and the conditions are ration- 
ally related to a legitimate government interest, a voluntary 
submission of data by an applicant in exchange for the eco- 
nomic advantages of a registration can hardly be called a 
taking.” 


The result would be more consistent with the existing patent-trade 
secret dichotomy had the Court concluded that federal statute granted 
a limited property right in the data by creating an expectation of 
secrecy in the reports submitted to the agency. In this manner, the 
property right is limited to submissions required by the statute. In- 
stead, the Court found a more extensive property right in trade se- 


crets, based upon the state law. 
3. The Taking Requirement and the Invention Secrecy Act. 


What constitutes a “taking” within the terms of the fifth amend- 
ment is problematic. Whether a taking of property has occurred de- 
pends upon the circumstances of each case.” As a result, courts 
refuse to establish rigid rules for determining when a taking occurs.?”’ 





224 Monsanto, 467 U.S. at 1013. During the period from October 22, 1972, through 
September 30, 1978, the law provided a specific method whereby the submitter could 
require the agency to maintain confidentiality over the submitted data. Both prior to 
and after that date no such guarantee existed. Jd. at 1008. 

225d. at 1007-08. 

226United States v. Central Eureka Mining Co., 357 U.S. 155, 168 (1958) (World 
War II order that had the effect of closing some gold mines where closing was incidental 
to governmental purpose of maximizing scarce manpower in wartime ) economy). See 
also Annotation, Supreme Court’s View as to What Constitutes “Taking,” Within Mean- 
ing of Fifth Amendment's Command that Private Property Not be Taken for Public Use 
Without Just Compensation, 57 L. Ed. 2d 1254 (1978) (analyzing representative Su- 
preme Court cases by the subject matter of the “taking”). 

227United States v. Caltex (Philippines), Inc., 344 U.S. 149, 156 (1952) (seizure and 
destruction of Manila oil refinery by U.S. Army just prior to Japanese occupation of 
the city in 1941 did not entitle owner to compensation under the fifth amendment). 

Two general considerations have developed to determine when government action 
is a “taking”: economic impact and physical possession. Penn Central Trans. Co. v. 
New York, 438 U.S. 104, 123-31 (1978); see also Annotation, supra note 226. Economic 
impact views the difference in values before and after the government action. Goldblatt 
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When a government regulatory scheme is involved, a taking may 
be found where the regulation diminishes or destroys the value of 
property, but not every regulation that limits the use of property 
constitutes a taking.?”* As noted in Monsanto,?*° however, the mere 
submission of trade secrets for the purpose of gaining the benefits of 
a government license is not sufficient to create a taking. 


The patent process poses a similar situation. If the inventor desires 
to do so, he may keep the invention secret and never request a pat- 
ent.”*° In doing so he would forgo the greater protection the patent 
statutes provide, but the limited protection he does enjoy lasts until 
the secrecy is destroyed.”*’ Only when the inventor wishes to seek 
the economic advantage that accompanies the granting of a patent 
does the invention become subject to government regulation. 


4. Government Action. 


In regulatory schemes, the government action is apparent. The 
statute or regulation establishes some form of government involve- 
ment. But the actions taken by the government official must be based, 
either expressly or by implication, upon a valid enactment of Con- 
gress.” The nature and scope of the action is equally as important. 
Only injury directly attributable to the taking is compensable; inci- 
dental effects of lawful government activity are not.?** 





v. Town of Hempsted, 369 U.S. 590, 594 (1962) (economic impact on individual did not 
overcome constitutionality). The physical possession test, usually used in real property 
cases, looks at the degree of actual or physical possession by the government. Compare 
United States v. Pewee Coal Co., 341 U.S. 114 (1951) (taking found where seizure of 
a coal mine was accomplished by having the mine management act as agents of the 
government and posting signs to effect that mine was government property), with 
United States v. Central Eureka Mining Co., 357 U.S. 155, 168 (1958) (regulation 
having effect of closing mine did not cause taking). 

228Compare United States v. Kansas City Life Ins. Co., 339 U.S. 799 (1950) (artifi- 
cially maintaining a river at normal high water mark was a taking where effect was 
to destroy the value of farm land) with United States v. Chicago, Milwaukee, St. Paul 
& Pacific R.R., 312 U.S. 592 (1941) (artificially raising river for benefit of navigation 
did not result in a taking of property between the high and low watermarks). 

22°Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984); see also text accompanying 
notes 222-25. 

23°United States v. Dubilier Condenser Corp., 289 U.S. 178 (1933). 

231 Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 490 (1974). 

232Sun Oil Co. v. United States, 572 F.2d 786 (Ct. Cl.), cert. denied, 396 U.S. 950 
(1978). 

33 Basin, Inc. v. Federal Energy Admin., 552 F.2d 931 (Temp. Emer. Ct. App. 1977) 
(petroleum industry regulation that prohibited company from making a profit in resales 
of domestic petroleum was incidental). 
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B. “POLICE POWER” IN THE NATIONAL 
SECURITY ARENA. 


The term “police power” in a narrow, traditional sense is used to 
describe the power of the state to act for the public benefit where 
“essential to the public safety, health, and morals, and to justify the 
destruction or abatement . . . of whatever may be regarded as a public 
nuisance.”*** This power is reserved to the states by the Constitu- 
tion.7°° 

The Federal Government exercises a second, limited, form of police 
power based on the “necessary and proper” clause.”** This limited 
power is the basis for carrying out virtually all duties of the Federal 
Government. One of its primary duties is to provide for the common 
defense.”*’ The duty to provide for national security applies both in 
time of war and peace.”** 


The dividing line between eminent domain and application of police 
power is subtle: 


The distinguishing characteristic between eminent domain 
and the police power is that the former involves the taking 
of property because of its need for the public good while the 
latter involves the regulation of such property to prevent the 
use thereof in a manner that is detrimental to the public 
interest.”°9 


Unlike the power of eminent domain, the exercise of police power 
does not require compensation for impairment of the property.° While 
the value of the property may be diminished, no “taking” has oc- 
curred.*! In cases involving federal regulation, the regulation must 





234Lawton v. Steele, 152 U.S. 133, 136 (1894). 

2351).S. Const. amend. X; see also Hamilton v. Kentucky Distilleries & Warehouse 
Co., 251 U.S. 146 (1919). 

236 Kentucky Distilleries & Warehouse Co., 251 U.S. 146, 155 (1919); see U.S. Const. 
art I, § 8, cl. 18 (“Congress shall have Power ... To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.”). 

2371) .S. Const. preamble, and art I § 8, cl. 1. Private Ideas Hearings, supra note 8, 
at 242 (testimony of Mr. Miles Foy, Dep’t of Justice). 

238 Kentucky Distilleries, 251 U.S. at 158-59. 

239 J. Sackman, 1 Nichols on Eminent Domain § 1.42 (Rev. 3d ed. 1985). 

°Penn Central Transp. Co. v. New York City, 348 U.S. 104 (1978); Condor Oper- 
ating Co. v. Sawhill, 514 F.2d 351 (Temp. Emer. Ct. App.), cert. denied, 421 U.S. 976 
(1978). 

*41 Kentucky Distilleries & Warehouse Co., 251 U.S. at 155. 
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be a rational exercise of the power granted by Congress.**? The law 
is presumed to be constitutional.*“* 


Where regulation of activity under the police power unreasonably 
or arbitrarily restricts the use of the property, a taking occurs.”“* The 
regulation must result in a substantial interference with the use of 
the property.“ A substantial interference has been compared to the 
creation of a servitude between private landowners.” 


C. FARRAND OPTICAL AND EMINENT 
DOMAIN 


Shortly after passage of the Invention Secrecy Act, litigation began 
in Farrand Optical Co. v. United States.**” At issue was the devel- 
opment of a bombsight during World War II. 


Development of the sight was initiated after a Army Air Corps 
employee explained the problem to an employee of Farrand Optical, 
by the name of Tripp, in 1949.7** Subsequently, Tripp developed a 


**2Condor Operating Co. v. Sawhill, 514 F.2d 351 (Temp. Emer. Ct. App.), cert. 
denied, 421 U.S. 976 (1975). 

*3Goldblatt v. Town of Hempsted, 369 U.S. 590, 594 (1962) (statute is 
valid and reasonable); United States v. Carolene Products Co., 304 U.S. 144 (1938) 
(statute will be upheld if facts known or reasonably assumed support it). 

244 See Nollan v. Cal. Coastal Comm'n, 107 S. Ct. 3141 (1987) (conditioning building 
permit upon owner’s acceptance of public easement over beachfront property amounted 
to a “taking”); First English Evangelical Lutheran Church of Glendale v. County of 
Los Angeles, 107 S. Ct. 2378 (1987); Goldblatt v. Town of Hempsted, 369 U.S. 590, 
594-95 (1962); Sun Oil Co. v. United States, 572 F.2d 786, 818 (Ct. Cl.), cert. denied, 
396 U.S. 950 (1978). The classic statement of the rule is found in Lawton v. Steele, 
152 U.S. 133, 137 (1894): 


To justify the state in thus interposing its authority in behalf of the public, 
it must appear—First, that the interests of the public generally, as dis- 
tinguished from those of a particular class, require such interference; and, 
second, that the means are reasonably necessary for the accomplishment 
of the purpose, and not unduly oppressive upon individuals. 


246 Penn Central Transp. Co. v. New York City, 348 U.S. 104, 130-31 (1978) (historic 
landmark status which prohibited aesthetic changes to Grand Central Station); United 
States v. Central Eureka Mining Co., 357 U.S. 155, 168 (1958); Finks v. United States, 
395 F.2d 999, 1003 (Ct. Cl. 1968), cert. denied, 393 U.S. 960 (1968) (impounding of 
foreign service officer’s car to prevent illegal blackmarketing of car in Brazil was not 
a taking where government agreed to dispose of car in any lawful manner requested 
by the owner). 

*6Penn Central Transp. Co. v. New York City, 438 U.S. at 130 n.27. 

747133 F. Supp. 555 (S.D.N.Y. 1955), aff’d on rehearing en banc by an equally divided 
court, 317 F.2d 875 (2d Cir. 1962) (motion to dismiss for lack of jurisdiction denied); 
see also Farrand Optical Co. v. United States, 175 F. Supp. 230 (S.D.N.Y. 1959) (lia- 
bility); Farrand Optical Co. v. United States, 325 F.2d 328 (2d Cir. 1963), modifying 
197 F. Supp. 756 (S.D.N.Y. 1961) (valuation of use). 

248 Farrand Optical Co. v. United States, 175 F. Supp. 230, 232-242 (S.D.N.Y. 1959), 
aff’d on rehearing by an equally divided court, 317 F.2d 875 (2d Cir. 1962). This is the 
most complete recitation of the facts found by the district court. 
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crude mock-up, which was contained in a wooden box. After pre- 
senting the mock-up to various Air Corps officials during 1943, Far- 
rand Optical received a contract to develop the sight. 


In part, the contract provided that the government was to have a 
royalty-free license to make and use the invention for the “duration 
of hostilities . . . plus six months thereafter.”**° During 1946, Farrand 
Optical participated in discussions to develop Eastman Kodak Com- 
pany as second source of supply. In 1949, the government learned 
that Tripp had applied for a patent on the bombsight; Farrand Optical 
cooperated in obtaining a secrecy order on the Tripp invention by 
sending a letter to the patent office. The secrecy order issued in 1949, 
and immediately thereafter Farrand Optical made a claim for com- 
pensation under the Voluntary Tender Act. 


The secrecy order was removed in 1954, and the patent issued. 
Shortly before the patent issued, Farrand Optical filed suit in district 
court under the Invention Secrecy Act’s resolution of administrative 
claim provision.” 


The court determined that the war had terminated on September 
2, 1945.75! The license, therefore, terminated on March 2, 1946, and 
the Farrand Optical was entitled to receive royalties as compensation 
for use of the invention from that date until the patent issued.” The 
court also found that an implied contract existed between the gov- 
ernment and Farrand Optical, based upon the continued, nontortious 
use after expiration of the license.*** The court determined that the 
plaintiff had the option of proceeding under the Invention Secrecy 
Act in district court, or under the contract in the Court of Claims.?* 


In assessing damages the court reached an incongruous result. After 
calculating what it considered a reasonable royalty for the period, 
the court added an additional award “not as interest but as part of 
the entire just compensation.”* This implies that the government 





*49Td. at 238. 

25° See supra notes 156-58 and accompanying text regarding whether a plaintiff could 
sue in district court when the agency had totally denied the administrative claim. 

251 Farrand Optical Co. v. United States, 175 F. Supp. at 238; cf. supra text accom- 
panying note 65. 

252Farrand Optical Co. v. United States, 175 F. Supp. at 250. 

253d. at 247-48. The court cited United States v. Bethlehem Steel Co., 314 U.S. 321 
(1922), in support of its finding an implied contract. The court also noted the plaintiff’s 
assistance in the negotiations with Eastman Kodak as demonstrating a factual basis 
for an implied contract. 

254Farrand Optical Co. v. United States, 175 F. Supp. 230, 248 (S.D.N.Y. 1959), aff’d 
on rehearing by an equally divided court, 317 F. 2d 875 (2d Cir. 1962). 

255Farrand Optical Co. v. United States, 197 F. Supp. 756, 773 (S.D.N.Y. 1961), 
modified, 325 F.2d 328 (2d Cir. 1963) (citing Marconi Wireless Telegraph Co. of Am. 
v. United States, 99 Ct. Cl. 1 (1943)). 
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was taking the property by eminent domain in contrast to the earlier 
determination that an implied contract existed. 


The court of appeals was equally uncertain as to the law. In a two- 
to-one opinion, a three-judge panel of the court concluded initially 
that Farrand Optical had a claim based upon an implied contract.” 
The court noted that the Invention Secrecy Act preserved the gov- 
ernment’s right to raise all defenses that it would have if the gov- 
ernment was being sued for infringing a patent.”°’ One such defense 
is that the government has an implied license to use the invention.”* 
As a factual basis for this conclusion, the court noted that the dis- 
cussions with Eastman Kodak negated any argument that a tortious 
taking occurred. 


As a second, related basis for its holding, the court concluded that 
the use of the invention by the government must be the direct result 
of the secrecy order.”°® The government’s use of Tripp’s invention pre- 
dated the imposition of the secrecy order by roughly three years. 


On rehearing en banc, the court was evenly divided.” As this 
result affirmed the decision of the district court, the case was then 
returned to the original three-judge panel for determination of the 
remaining issues. 


The panel’s decision on liability and damages has had a lasting 
impact on invention secrecy. The court again determined that Far- 
rand Optical’s claim was based on contract.”*’ Then the court noted: 


In this situation, as where the Government expressly agrees 
to pay a fixed royalty rate, no interest can be assessed on 
the recovery. The fact that the Government had the power, 
if no agreement were reached, to exercise its power of emi- 





286 Farrand Optical Co. v. United States, 317 F.2d 875, 876-85 (2d Cir. 1962), with- 
drawn, 317 F.2d at 885. 

287 7d. at 881; see also 28 U.S.C. § 1498 (1982); 35 U.S.C. § 183 (1982). 

258 Farrand Optical Co. v. United States, 317 F.2d at 881; De Forrest Radio Tel. Co. 
v. United States, 273 U.S. 236 (1927) (the Court found an implied license to use a 
patent where en agreement between the government and a licensee of the plaintiff 
provided that the licensee would not enjoin the government, or sue for damages, if the 
government had the invention made by others during the duration of World War I). 

25° Farrand Optical Co. v. United States, 317 F.2d at 880. 

26°Td. at 886. 

261 The court’s decision, as well as the decision of the district court, has been criticized 
as wrongly interpreting when “reduction to practice” has occurred. Nemerovski, Re- 
duction to Practice: The Farrand Optical Illusion, 43 J. Pat. Off. Soc’y 99 (1961) (con- 
eae that no reduction to practice occurred prior to the contracting with the Air 

orps). 


238 





1988] INVENTION SECRECY ACT 


nent domain to take the invention does not convert the ar- 
rangement into a Fifth Amendment taking.”® 


How the court arrived at the conclusion that the government could 
take the invention by eminent domain is unclear. The opinion dis- 
cusses the development of eminent domain law relating to issued 
patents,”®* but does not apply that law to the patent application under 


secrecy order. 
D. CONSTANT ADDS TO THE CONFUSION 


Eighteen years after Farrand Optical ended, the Court of Claims 
approached the fifth amendment issue in Constant v. United States.?™ 
The secrecy order lasted only fifteen months. Issuance of the patent 
was not delayed, because the secrecy order was rescinded before the 
patent claims were found to be in condition for allowance.” The 
inventor sued in the Court of Claims for damages under the Invention 
Secrecy Act and for compensation under the fifth amendment. The 
fifth amendment claim was dismissed early in the proceedings.” 


The government then moved to dismiss the claim for damages under 
the Act or, alternatively, for summary judgement. As one basis for 
its motion, the government claimed the court lacked jurisdiction be- 


cause the compensation provision of the Act only applied where a 
taking within fifth amendment had occurred. The government con- 
tended the imposition of the secrecy order, without use of the inven- 
tion, constituted only police power action and not an eminent domain 
taking.”®’ 


The court, citing Farrand Optical, concluded damages could be re- 
covered regardless of whether the government action was character- 
ized as a fifth amendment taking.” The court found that further 
discussion of the issue unnecessary to the government’s motion.”®® 
As a result, Constant continued the perception that the Invention 
Secrecy Act included eminent domain takings. 





262Farrand Optical Co. v. United States, 325 F.2d 328, 337 (2d Cir. 1963), modifying 
197 F. Supp. 756 (S.D.N.Y. 1961) (citing United States v. North Am. Transp. & Trading 
Co., 253 U.S. 330 (1920)). 

263d. at 336-37. 

264617 F.2d 239 (Ct. Cl. 1980). 

265Td. at 240. 

2667d. at 240 n.4. 

267 Id. at 241-42. 

268Td. at 242. 

269Td. 241-44. 
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E. THE FIFTH AMENDMENT AND 
INVENTION SECRECY 


The Farrand Optical—Constant rationale fails to support the con- 
clusion that an eminent domain taking can occur as the result of the 
imposition of a secrecy order. Farrand Optical’s comparison of the 
Invention Secrecy Act to takings under § 1498 fails to recognize the 
differences between a patent and a pending application. The decision 
is similarly insupportable because of the nature of the government 
action. 


For a fifth amendment taking to occur, there must be “property.” 
A patent, by operation of statute, has the attributes of property; the 
application does not. 


Theoretically, the possibility exists that a given invention could so 
affect the national security that a secrecy order would be required 
forever. Congress could have foreclosed patents on such highly sen- 
sitive technology, as it did with nuclear weapons technology.””° The 
Invention Secrecy Act accomplishes the same result, without need for 
additional legislation, by annually renewing secrecy orders where the 
continued need exists. Even then, no property is lost because none 
existed. 


Extending the attributes of property to the patent application, or 
the underlying trade secret being disclosed, defeats the purpose of 
the patent statutes. An inventor has no reason to publicly disclose 
an invention if it constitutes property that may be protected from 
seizure as a trade secret.?”' 


Even if the property right found in Monsanto extends to an inven- 
tion under a secrecy order, an eminent domain taking does not arise. 
Monsanto, by its terms, does not extend protection over trade secrets 
to voluntary disclosure to federal agencies for the purpose of gaining 
the benefits of government licenses, unless an express guarantee of 
confidentiality exists. 


The Invention Secrecy Act grants no such guarantee. By applying 
for a patent, the inventor agrees to disclose his invention to the public 





279See supra note 197 and accompanying text. Special legislation was required in 
that instance because private patents already existed on technology within the field 
that was being foreclosed from future patents. 

271It is equally illogical to assert that any property right in the invention applies 
only against the government. To do so creates greater rights in the invention placed 
under secrecy than inventions that do not relate to national security. No reason exists 
for limiting government use of an invention that the general public can use with 
impunity. 
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in return for the exclusive right to market the product. This is nothing 
less than an exclusive license from the government. The Act clearly 
alerts the patent applicant that his invention is subject to use by the 
government, in any manner it chooses, until such time as a patent 
actually issues. Nothing in the Act or its history would indicate that 
the “government use” implies strictly internal government use. Such 
an implication, in fact, would be contrary to the common knowledge 
of how the Federal Government produces required goods and services. 


In addition, before concluding that a “taking” occurs, it is necessary 
to evaluate the character of the government action. Here, as well, no 
eminent domain taking can be found; only a legitimate exercise of 
police powers occurs. To reach this conclusion it is necessary to ana- 
lyze separately the component parts of the government activity: im- 
position of the secrecy order, and use of the invention by the govern- 
ment. 


Imposition of the secrecy order is the result of the government 
performing one of its primary responsibilities—providing for the com- 
mon defense through national security. As such, it is acting as sov- 
ereign and not in a proprietary nature. When viewed with the pre- 
sumption of constitutionality, the method of regulation provided in 


the Act is neither unreasonable nor arbitrary.?”* 


Without use of the invention, the governmental action is purely 
regulatory. The inventor retains the full period of the exclusive right 
to manufacture and use the invention when, and if, a patent issues. 
The secrecy order merely prevents exploitation of the invention in a 
manner harmful to the public good, and forces the inventor to main- 
tain the status of his invention as a trade secret until it is deemed 
appropriate to release the information to the public. 


That use of the invention by the government does not constitute a 
taking is equally defensible, using either the physical taking or eco- 
nomic impact considerations. 


Using the economic impact theory, the government activity must 
substantially diminish the value of the property. The Invention Se- 
crecy Act does not, since the inventor retains the entire term of the 
limited monopoly. In some cases, it may actually enhance the value 
of the invention through sales to the government during the term of 
the order, while retaining the exclusive right to manufacture and use 





272See Penn Central Transp. Co. v. New York City, 438 U.S. 104, 132-34 (1978); 
Condor Operating Co. v. Sawhill, 514 F.2d 351, 361-62 (Temp. Emer. Ct. App.), cert. 
denied, 421 U.S. 976 (1978); Basin, Inc. v. Federal Energy Admin., 552 F.2d 931, 936-38 
(Temp. Emer. Ct. App. 1977). 
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the invention, provided by the patent, after rescission of the secrecy 
order. 


If viewed on a case-by-case basis, not all inventors will profit from 
imposition of a secrecy order. Some will lose at least a part of their 
potential market. But this alone does not constitute a taking where 
the burden is not substantial.?”* Any discussion that attempts to 
compare potential profits on an individual invention based on whether 
a secrecy order was imposed will be highly speculative. The very 
imposition of the secrecy order precludes establishing whether a mar- 
ket exists for the invention. Therefore, the only method, and not a 
wholly satisfactory one, is to compare the inventor’s benefits before 
and after the secrecy order is imposed. 


After removal of the secrecy order, the inventor receives exactly 
what he would have received if no secrecy order was imposed—an 
exclusive right to manufacture and sell the invention for a limited 
time. With or without the secrecy order, his success in the commercial 
market is a gamble. 


During the period of the secrecy order the inventor can profit by 
marketing the invention to the government. This additional right 


offsets whatever damage he may encounter in the commercial mar- 
ketplace, through obsolescence, and is properly considered in deter- 
mining the amount of damages.”"* The truly successful inventor may 
actually profit from the imposition of the order by capitalizing on both 
sales to the government and later commercial activity. 


When viewed from the physical taking perspective, the degree to 
which the government takes control of the invention is important. 
When the secrecy order is imposed the government does not take all 
rights to the invention. The government interest is limited in time 
and also in scope. Depending upon the desires of the inventor, he may 
seek and receive a permit to patent the invention in certain foreign 
countries.”"° With the notable exception of Japan, this list includes 
most of the “industrialized nations” where an inventor would seek 
patent rights. 


Additionally, the owner also retains the right to collect compen- 
sation for the use of the invention. The right of the inventor to com- 
pensation for use of the invention is antithetical to the concept of an 
eminent domain taking. If the government were taking the invention, 





273 See Penn Central Transp. Co. v. New York City, 438 U.S. at 133-34. 
274 See id. at 136-37. 
278 See supra notes 131-36 and accompanying text. 


242 





1988] INVENTION SECRECY ACT 


then the inventor should be entitled to a lump-sum payment for pur- 
chase, not continued payments for use. 


Finally, the classification of the Act as police power regulation is 
consistent with the apparent intent of Congress in creating the Act.?”° 
In particular, the Act makes no provision for compensating govern- 
ment employees, regardless of whether the invention was conceived 
and reduced to practice in the course of employment or not, or whether 
the government has claimed any right to the patent.?”’ If an eminent 
domain taking were intended, presumably Congress would have pro- 
vided for government employees as well. 


V. COMPENSABLE DAMAGES 
A. THE COMPENSATION “WINDOW” 


To successfully claim compensation, the inventor must demonstrate 
use or damage within the period covered by the Act. The time period 
within which the compensable claims may arise depends upon whether 
compensation is sought for use or for “damage cause by imposition of 
the order.” For use, the statute specifies that the right to compensation 
begins with the first use by the government.” 


Section 183 is less clear in determining when the right to recover 
for damages begins. The only reference to accrual of this type of 
damages is in the administrative claim provision: “An applicant .. . 
whose patent is withheld as herein provided, shall have the right .. . 
beginning at the date the applicant is notified that . . . his application 
is otherwise in condition for allowance ... to apply . . . for compen- 
sation. . . .”””® This provision is capable of two interpretations: (1) that 
only damages occurring on or after the date of the notice are com- 
pensable, or (2) damages occurring prior to the date of the notice are 
compensable, but the claimant may not file the claim until receiving 
notice. 





276 While congressional intent is not controlling, it is relevant in determining whether 
a taking of property was contemplated. See Sun Oil Co. v. United States, 572 F.2d 
786, 819 (Ct. Cl.), cert. denied, 396 U.S. 950 (1978). 

277 See, e.g., 35 U.S.C. § 1498 (1982) (government employees may claim compensation 
except where the government could claim an interest in the patent based upon sup- 
plying material and other support, where the employee held a job involving research 
and development, or where the employee exercised supervisory authority to direct that 
the invention be used). 

278Both the administrative claim and Claims Court suit provisions provide: “The 
right to compensation for use shall begin on the date of the first use of the invention 
by the Government.” 35 U.S.C. § 183 (1982). 

Id. 
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The legislative history clearly indicates congressional intent to pay 
only for patentable inventions.” Logically, the prohibition on filing 
an administrative claim prior to notice that “the claims are in con- 
dition for allowance” precludes claims on items that are not capable 
of being patented. 


This should not bar claims for damages arising prior to receipt of 
the notice. The secrecy order may interrupt the normal process of 
developing markets for a new invention. No damages are allowable 
prior to the issuance of the secrecy order, however, because the Act 
requires that the damage be “caused by the secrecy order.””*" 


Issuance of the patent terminates the period in which a compensable 
claim may arise. Although not directly stated, that date is implied 
by the statute’s use of the patent’s issuance as the reference date in 
the statute of limitations provisions. 


Such a reading is also consistent with the purpose of providing 
compensation to inventors. The only other logical cut-off is the date 
on which the secrecy order is rescinded. Using the rescission date, 
however, would deny the inventor the ability to make claims against 
the government for use of his invention from the rescission of the 


secrecy order until the patent issues.”*” 


B. COMPONENTS OF “JUST 
COMPENSATION” 


In determining what constitutes “just compensation” required by 
the statute, it is helpful to separate the topic into three distinct cat- 
egories: use of the invention, damages caused by the order, and in- 
terest. The allowance of attorney fees and related costs is controlled 
by a separate statute.”** 


1. Use of the Invention. 


Use is the most clearly defined of the damage categories. The gov- 
ernment may manifest the intent to use the invention by directly 
contracting for its production, as in Farrand Optical. The government 
may also use the invention where government employees, who have 
had access to the application, employ the innovative aspects of the 
application in subsequent government designs. 





280 See supra note 141 and accompanying text. 

28135 U.S.C. § 183 (1982). 

28228 U.S.C. § 1498 (1982). This section provides the appropriate remedy for use 
after the patent is issued. Since § 1498 has been interpreted as causing an eminent 
domain taking, there is no purpose served by continuing the protection of the Invention 

Act after issuance of the patent. 

78328 U.S.C. § 2412 (1982). 
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Congress contemplated compensation based upon either type of use. 
The Act requires that all persons having access to the application 
while it is under a secrecy order must sign and date an acknowl- 
edgement, which is maintained as a permanent part of the file.?* 
Congressional intent regarding this requirement demonstrates the 
desire to assist the inventor in tracing government use.?** 


2. Damages Caused by the Order. 


The Act allows compensation for damages caused by the order; 
neither the Act nor the legislative history, however, further describe 
what is contemplated by damages.”** The burden of proving the ex- 
istence of damages is on the inventor.”®’ 


In United States v. Constant,”™* the court held that the plaintiff had 
pleaded sufficient injury to avoid a motion to dismiss. The plaintiff 
claimed that he had been denied loans to finance further development 
because of the secrecy order; that he could not submit the invention 
to prospective customers and, therefore, lost markets to other tech- 
nology; that he had expended personal funds to develop the invention; 
and that he had expended personal funds in attempts to gain rescis- 
sion of the secrecy order. Of these claims, only the second and third 
provided sufficient bases to conclude that the inventor had been dam- 
aged by the order. 


Neither the inability to incur debt nor the expenditure of funds to 
rescind the secrecy order provides a proper showing of damage. In- 
ability to obtain a loan because of the secrecy order is not compensable 
damages. The inventor has suffered no harm in any actual form. 
Theoretically, the damages may be found in his subsequent inability 
to develop the invention. But such damages are highly speculative, 
as they presume that the development of a marketable product can 
be completed within the amount of the loan. 


Allowing the costs of attempting to rescind the secrecy order is not 
in the public interest, and should not be allowed. If attorney fees or 
other costs were allowed as damages, the well-financed inventor could 
accrue exorbitant costs. His money would be recouped either through 
profits from sales, if the order were rescinded, or by direct payment 





28435 U.S.C. § 181 (1982). 

285H_R. Rep. No. 1028, 82d Cong., 1st Sess. 5 (1951); S. Rep. No. 1001, 82d Cong., 
1st Sess. 3 (1951), reprinted in 1952 U.S. Code Cong. & Admin. News 1321, 1323; 
Patent Disclosure Hearings, supra note 35, at 14. 

286 See supra notes 73-77 and accompanying text. 

287McDonnell Douglas Corp. v. United States, 670 F.2d 156 (Ct. Cl. 1982); Lear- 
Siegler, Inc. v. United States, 225 Ct. Cl. 663, 665 (1981); Constant v. United States, 
617 F.2d 239, 244 (Ct. Cl. 1980). 

288617 F.2d 239, 244 (Ct. Cl. 1980). 
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from the government, if the order remained. If the inventor was not 
well-financed, he could not afford such short-term costs and would 
face an economic disadvantage. 


The loss of markets for inability to promote the invention is similar 
to the second hypothetical presented by Mr. Rose.”*® The injury is 
real, although determining the damages may prove an impossible 
undertaking. The inventor must demonstrate more than just exis- 
tence of a potential market. He must also prove that the secrecy order 
prevented prospective buyers from using his invention. Otherwise, 
the loss of the market is only speculative. 


The injury is equally real where the inventor has expended personal 
funds to develop the invention with the idea of marketing his inven- 
tion to the public, and incurs damages when the secrecy order causes 
loss of the market. The inventor has expended his funds gambling 
that he can produce a commercially successful product and profit from 
his invention. The secrecy order diminishes or destroys the oppor- 
tunity for that profit. It is this change in the probabilities of success 
that causes the injury, since it is reasonable to assume that the in- 
ventor would not have expended the funds had he known that the 
market would not exist. This rationale is only applicable where the 


public market is a significant factor in determining whether to de- 
velop the invention. 


Where the primary focus of the inventor is on creating a product 
for military use, damages would not accrue.”” Inventions designed 
for the military can only be marketed to the Federal Government, or 
through it to other countries.”*! Imposition of the secrecy order does 
not limit the inventor from developing and marketing the invention 
to the government. 


The suggestion of Mr. Rose,”*? that damage can be proven where 
foreign patent rights are lost, is only applicable to the extent that 
the invention is capable of being marketed outside the United States. 
Where the government would preclude foreign sales for reasons other 
than the secrecy order, no damage occurs under the Act. For example, 
an inventor is not damaged because he cannot get a permit to patent 
his invention in foreign country X, if he would be prohibited from 
transferring the same technology to country X under the Interna- 





28° Patent Disclosure Hearings, supra note 35, at 22; see also supra text accompanying 
notes 83-84. 

29°In McDonnell Douglas, the court held that the damage caused by the order had 
to be for a commercial, nongovernmental use of the invention. 670 F.2d at 163-64. 

2°! Military sales to other countries are strictly limited under the International Traffic 
in Arms Regulation (ITAR), and related regulations. See supra note 4. 

292 See supra note 78 and accompanying text. 
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tional Traffic in Arms Regulations,”®* even if no secrecy order was 
imposed. 
3. Interest and Delay Damages. 


‘ The United States is normally liable to pay interest only after 
judgment.”** Two exceptions exist: where a statute or contract spe- 
cifically allows prejudgment interest, and in eminent domain cases.” 
The first exception is inapplicable. Neither the Invention Secrecy Act, 
nor any other statute, specifically provides for prejudgment interest 
under these circumstances. Where a contract is involved, it will con- 
trol over the compensation provisions of the Act. 


In light of Farrand Optical, it is necessary to discuss the eminent- 
domain-taking exception. The payment is known as delay damages 
because the purpose is to compensate the plaintiff for the delay in 
payment.” The normal method of calculating delay damages is to 
multiply the damage award by an annual percentage rate for every 
year between the taking and the judgment.”*’ The interest has tra- 
ditionally been calculated as simple interest.?®* In Tektronix, Inc. v. 
United States,?® the Court of Claims sanctioned the use of long-term 
corporate bond rates as the preferred method of calculating the in- 
terest rate for delay damages. 


C. VALUATION OF THE DAMAGE 


As with the entitlement to compensation, the inventor has the 
burden of proof in establishing the amount of the injury.*”° 





293 See supra note 4. 

29428 U.S.C. § 1961 (1982). This provision has been interpreted as not providing a 
waiver of sovereign immunity for the award of interest against the United States in 
district court. See, e.g., Thompson v. Kennickell, 797 F.2d 1015, (D.C. Cir. 1986). 

25United States v. Thayer-West Point Hotel Co., 329 U.S. 585, 588 (1947). 

2% Pitcairn v. United States, 547 F.2d 1106, 1120 (Ct. Cl. 1977). 

297 Pitcairn, a government infringement case under § 1498, involved government use 
for the entire term of the patent. 547 F.2d at 1110-11. Judgment was awarded to the 
plaintiff approximately 22 years after the first infringement. The court averaged the 
rate on long-term corporate bonds over five-year periods to establish a set annual 
interest rate for each period. In doing so the court specifically rejected two alternative 
methods: fixing the interest rate according to the actual interest rate charged to the 
plaintiff during the same time period, and setting the rate according to hypothetical 
government bonds. Jd. at 1120-24. Using this method, the delay damages exceeded the 
actual damages awarded by the time of judgment. 

298 Dynamics Corp. of Am. v. United States, 766 F.2d 518, 519 (Fed. Cir. 1985), aff’g 
in part 5 Cl. Ct. 591, 619 (1984). The court noted the traditional rule, but concluded 
that the “reasonable and entire compensation” in § 1498 would allow for compound 
interest as part of delay damages, if appropriate, based upon the facts of the case. 

299552 F.2d 343, 352, modified, 557 F.2d 265 (Ct. Cl. 1977), aff’d after remand, 575 
F.2d 832 (Ct. Cl.), cert. denied, 439 U.S. 1048 (1978). 

3° Constant v. United States, 617 F.2d 239, 244 (Ct. Cl. 1980); see Lear-Siegler, Inc. 
v. United States, 225 Ct. Cl. 663, 665 (1981). 
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1. Use of the Invention. 


This discussion is only concerned with use of the invention in prod- 
ucts made by persons other than the inventor. Where the inventor 
produces a product for the government, which contains the invention, 
the profit for use of the invention is included in the cost of the product 
to the government. 


Where the government does not contract with the inventor, past 
experience*”’ has demonstrated that the government must establish 
the quantity of items it has produced that used the invention. The 
inventor must establish the infringing nature of the use and the 
amount of compensation due. To this limited extent the plaintiff must 
be relieved of the burden of proof for the remedy to be effective. For 
the inventor to bear the burden of demonstrating the existence of 
government contracts would be too burdensome. If accurate records 
are not available a reasonable approximation may be used.* 


Once the amount of use is established, the burden is still on the 
plaintiff to demonstrate the value of the use. As Farrand Optical®*® 
suggests, the most logical method of determining the value is by 
multiplying the number of items made by a reasonable royalty rate. 


The Court of Claims evaluated several methods of calculating com- 
pensation for use in Tektronix.*°* The most popular method is to use 
an established commercial royalty rate.°°° While this is preferable, 
it is not feasible when the invention is under secrecy and no com- 
mercial market exists. If the inventor can afford to wait, he may be 
successful in establishing a favorable royalty rate after the order has 
been rescinded. In doing so he risks the possibility that the invention 
will not be commercially successful, at a minimum causing him to 
have delayed obtaining compensation. 





%°1Tn the past, the government has successfully precluded plaintiffs from discovering 
whether the government has used the invention and, if so, the extent of government 
use. AT&T II, 4 Cl. Ct. 157 (1983) (barring discovery based upon state-secret privilege); 
Clift v. United States, 597 F.2d 826 (2d Cir. 1979) (barring discovery based upon 
plaintiff’s lack of security clearance). 

%°2Calhoun v. United States, 453 F.2d 1385, 1390 (Ct. Cl. 1972). 

%°8Farrand Optical Co. v. United States, 197 F. Supp. 756, 773 (S.D.N.Y. 1961), 
modified, 325 F.2d 328 (2d Cir. 1963). 

%*Tektronix, Inc. v. United States, 552 F.2d 343, 347-49, modified, 557 F.2d 265 
(Ct. Cl. 1977), aff’d after remand, 575 F.2d 932 (Ct. Cl.), cert. denied, 439 U.S. 1048 
(1978). Other methods, which had previously been used by the court, were not discussed. 
These included adjusted royalty rate, settlement rate, other contracts between the 
parties, and savings realized by the defendant. 

%°6 Pitcairn v. United States, 547 F.2d 1106, 1119 (Ct. Cl. 1977); Calhoun v. United 
States, 453 F.2d 1385, 1394 (Ct. Cl. 1972). 
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A second method is to evaluate royalties on a comparable invention 
where a licensee has contracted for the use of the item. This method, 
however, is totally unsatisfactory. As the court noted in Tektronix, 
a comparable market is difficult to establish. Additionally, the the- 
oretical open market existing in the hypothetical is the antithesis of 
the government monopoly created by the secrecy order. This hypo- 
thetical, therefore, bears no relation to the actual situation; the result 
is too speculative to be of any value. 


The method adopted in Tektronix involves creating a hypothetical 
willing buyer/willing seller market at the time of first government 
use.**’ In this method the parties hypothetically negotiate a contract 
for use of the invention. The reasonable price is established by taking 
the selling price, from which is subtracted the cost of production and 
a reasonable profit. The remainder is considered a fair royalty for the 
item. 


In the invention secrecy arena, this method may not accurately 
reflect the proper royalty either. The only market for the secret in- 
vention is the government. As a result, the hypothetical contract must 
also include a hypothetical open market price. Here again, the cor- 
relation between the hypothetical and the actual becomes very ten- 
uous. 


A final method the court reviewed was to attempt to establish the 
lost profits of the inventor through government use of the invention. 
This method had been used where a royalty rate is not established. 
The basic formula is to first determine the profit on the contract. A 
calculation is then made of the smallest separable unit purchased by 
the government to determine what percentage of the unit consists of 
the invention. The profit attributable to the separate unit is then 
multiplied by the percentage to arrive at a profit, per unit, attrib- 
utable to the invention. Finally, the per unit profit from the invention 
is multiplied by the number of units purchased; the result is the 
reasonable compensation for the use of the invention. 


This calculation is the best for situations where the invention is 
under secrecy order and has no commercial market, but it also is not 
completely satisfactory. The theoretical basis of formula is that the 
inventor is ready, willing, and able to supply the government’s needs.* 





%6 Tektronix, Inc. v. United States, 552 F.2d at 348. 

3°7 Td. at 349-50; see also Hanson v. Alpine Valley Ski Area, Inc., 718 F.2d 1075 (Fed. 
Cir. 1983); Georgia-Pacific Corp. v. International Plywood-Champion Papers, Inc. 446 
F.2d 295 (2d Cir.), cert. denied, 404 U.S. 870 (1971). 

3° Tektronix, Inc. v. United States, 552 F.2d at 348-49. 
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Where this is not true, the calculation is inaccurate to the extent it 
does not reflect actual costs for facilities and supplies. Additionally, 
the profit margin on the item, when sold publicly, may be so high as 
to constitute excessive compensation.*” 


2. Damages Resulting from the Order. 


In Lear-Siegler, the Court of Claims repeated the language of the 
committee hearings that the standard should be “real concrete evi- 
dence of damages,” “actual damages,” or “a greater proof or ability 
to pay damages.”*!° The court then found that the proper standard 
was that the “plaintiff must adduce concrete evidence of damages.”*"" 


The committee hearings demonstrate an intent that the damages 
remedy was to be a very limited one.*!* Requiring the inventor to 
prove actual damages is a substantial burden; what greater proof 
could be required is uncertain. In most cases, establishing any mon- 
etary damages will probably be a considerable burden. 


Because any claim for damages caused by the order will be very 
fact-specific, it is difficult to establish any set rules or criteria other 
than the general admonition that the damages be actual and not 


speculative. Some general tendencies can be predicted however. 


Compensable damages can be divided into two categories: those 
costs associated with the termination of efforts to market the inven- 
tion, and those associated with loss of future markets. 


The first area, where the secrecy order causes the inventor to halt 
efforts to market the invention, is a well-defined area. Proving actual 
damages should not be difficult as expenditures have been made, costs 
incurred, and the cost of terminating the activity can be predicted. 


The second area is less defined. How can the size and duration of 
a market be predicted when the inventor has not been allowed to 
establish whether the market exists? To some degree, the value can 
be established through expert testimony in market analysis. The de- 
gree of accuracy of such a study will depend largely on the amount 
of information available. Where, for example, an American market 
is established, the lost foreign market should be capable of accurate 
assessment by comparison. But, where the entire commercial market 





309 Td. 

310Lear-Siegler, Inc. v. United States, 225 Ct. Cl. 663, 665 (1981); Constant v. United 
States, 617 F.2d 239, 244 (Ct. Cl. 1980). Both cases cite to the Patent Disclosure 
Hearings, supra note 35, at 21, 28, 32. 

511 Lear-Siegler, Inc. v. United States, 225 Ct. Cl. at 667. 

512 See supra text accompanying notes 72-74. 
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has been foreclosed, expert testimony as to the size of the lost market 
borders on speculation. 


D. THE “PAPER PATENT” 


In theory, the owner of a “paper patent” has an equal right to 
compensation as the owner of a patent that has undergone actual 
reduction to practice. The reality is somewhat different. If the inven- 
tion has never been produced, its usefulness, and even its existence, 
is only hypothetical. Thus, the damage suffered by imposition of a 
secrecy order must be based on future developments as well as con- 
ditions existing at the time the order is imposed.*** 


By its very nature the “paper patent” requires the existence of a 
future event to be commercially successful—the invention must be 
physically made to perform the function that establishes its utility. 
If that event occurs, and the invention is subsequently used by the 
government, there will be little problem. 


Where activity to further develop the patent is halted by imposition 
of the secrecy order the question of injury arises. Under such circum- 
stances, whether the invention can successfully be produced in com- 
mercial quantities and at a competitive price is speculative. Impo- 


sition of the secrecy order denies the inventor the right to engage in 
this gamble. It prevents him from profiting, but equally protects him 
from losing money. Under these circumstances, no compensation is 
due; whether damages exists is a matter of speculation. 


E. GOVERNMENT DEFENSES 


Section 183 provides that “the United States may avail itself of all 
defenses it may plead in an action under section 1498 of title 28.”°"* 
Section 1498 provides three specific defenses**°—license, lawful 
right, and government employee—and raises, by implication, several 
others. 





313In theory, damage could be shown by demonstrating that the imposition of the 
secrecy order halted further development, thus precluding the successful commercial 
production until after termination of the order. Inherent in such a theory is proof of 
commercial production after the secrecy order is lifted. The question then becomes a 
matter of how rapidly the commercial production would have occurred without im- 
position of the secrecy order, given technology available at the time the order was 
im) ; 
Alternatively, a claimant could establish damage by showing that commercial pro- 
duction was prohibited by the order, and subsequent advances in technology made the 
invention commercially obsolete before the secrecy order was removed. Resolving this 
question requires hypothetically gauging the development time of the later invention, 
had the now-obsolete invention not been kept secret. 

31435 U.S.C. § 183 (1982). 

31528 U.S.C. § 1498 (1982). 
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Where the government has a license to use the invention, the terms 
of the license control over the provisions of the statute.*"* “Other 
lawful right,” as provided by section 1498, include contractual rights,**’ 
“shop rights,”*"* and partial ownership.*’® Government employees are 
specifically precluded from receiving compensation under the Inven- 
tion Secrecy Act.*”° 

A prerequisite to recovery under section 1498 is that the invention 
be covered by a valid United States patent. Therefore, any defense 
that would destroy the validity of the patent would preclude recovery 
under section 1498. The Invention Secrecy Act provides for recovery 
prior to issuance of the patent; the right to compensation, however, 
arises only after the claims have been found to be in condition for 
allowance. 


Any defense that would attack the validity of the patent under 
section 1498 may also attack the determination that the claims are 
in condition for allowance under section 183. Defenses that may arise 
include lack of the statutory requirements of novelty, utility, and 
unobviousness.*”* 


All of these defenses, as well as the statute of limitations,*”” con- 


stitute complete defenses, and relieve the government from any ob- 
ligation to pay compensation. 





%16DeForrest Radio Tel. Co. v. United States, 273 U.S. 236, 241 (1926). 

3!7McDonnell Douglas Corp. v. United States, 670 F.2d 156, 163 (Ct. Cl. 1982) (the 
government had a right to use the antitank missile system based on a development 
contract, and, therefore, neither § 1498 nor § 183 was applicable). 

*18Farrand Optical Co. v. United States, 175 F. Supp. 230, 248 (S.D.N.Y. 1959), aff’d 
on rehearing by an equally divided court, 317 F.2d 875 (2d Cir. 1962). A shop right is 
the right of the employer to the nonexclusive use of a patented invention. The employer 
is entitled to a shop right when an employee creates or developes an invention during 
the course of his employment. The employer may also obtain a shop right where the 
employee uses materials or equipment provided by the employer. The patent owner 
retains the right to exclude all others from using the invention. Id. 

The shop right, in the traditional sense, does not exist in this case, because a patent 
has not yet issued. A similar situation does exist, however. Where a shop right would 
exist if the patent issued, the government has the right to use the invention. Under 
traditional trade secret law, the government would have the right to use the infor- 
mation that it received through legitimate means. See supra notes 212-14 and accom- 
panying text. 

31935 U.S.C. § 183 (1982). Compensation is specifically precluded where the govern- 
ment has a property interest. 

520 See supra text accompanying note 138. The provisions of § 183 are more expansive 
than the limited defense provided by § 1498. 

321 See, e.g., Piet v. United States, 176 F. Supp. 576, 586 (S.D. Cal. 1959) (prior sales 
in excess of one year prior to application for patent, which destroyed novelty under 35 
U.S.C. § 102 (1982), was also effective to deny recovery under 35 U.S.C. § 183 (1982)). 

822 See text accompanying notes 167-69. 
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VI. CONCLUSION 


Compensation under the Invention Secrecy Act remains a some- 
what ill-defined concept. Section 183 is often confusing and contra- 
dictory. Efforts to look behind the statute meet with similar results. 


With its enactment in 1952, the Invention Secrecy Act significantly 
changed several aspects of prior law. Among the major changes were 
the abolition of the “tender” requirement and adoption of an admin- 
istrative remedy while the secrecy order was in effect. Yet the leg- 
islative history provides little insight into these revisions, concen- 
trating instead on admonitions against “speculative damages.” 


In Farrand Optical, the Act was interpreted as an exercise of the 
Federal Government’s power of eminent domain, which results in a 
“taking” under the fifth amendment. The court’s decision focused on 
a comparison between the Invention Secrecy Act and 28 U.S.C. § 1498. 
This comparison ignores the substantial differences between a patent 
application and the issued patent. While the patent has the attributes 
of personal property, the information contained in the application is 
merely a trade secret, receiving a considerably narrower scope of 
protection. The application, as inchoate property, cannot be the sub- 
ject of a “taking” within the fifth amendment. 


To attribute property rights to trade secrets destroys the purpose 
behind the existence of patents—providing a limited period of eco- 
nomic advantage in return for public disclosure. If trade secrets are 
property, which can be protected without obtaining a patent, then 
the inventor has little or no incentive to make his invention public. 
By not seeking a patent, he has exclusive right to his invention in 
perpetuity, while a patent terminates his property rights at seventeen 
years. 


An exception that applies only to applications under secrecy order 
is likewise untenable. If an application is property, the taking of 
which must be compensated, then the inventor receives greater rights 
than he would without the secrecy order. Not only does he retain the 
normal seventeen-year patent period, but he gains an additional in- 
determinate period of time during which he may sell the invention 
to the government. What the inventor gains, the public loses. In effect, 
the public pays twice for the inventor’s exclusive right—once when 
the government pays for the imposition of the secrecy order, and 
again, through the purchase of products after the patent has issued. 


The Invention Secrecy Act is more appropriately viewed as police 
power regulation than an eminent domain taking. The application 
and its contents do not constitute “property.” The action of the gov- 
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ernment is not the taking of an interest in the application, but of 
temporarily suspending the inventor’s application where the needs 
of national security require. The inventor has no claim under the fifth 
amendment, and is entitled only to the compensation Congress has 
determined is appropriate. 


Once the nature of the government activity is established, the re- 
mainder of the issues surrounding compensation revolve around a 
series of fixed rules and the unpredictable world of evidentiary proof. 
The inventor has the burden to demonstrate both the entitlement to 
compensation and the value, or quantum, of the injury. 


Compensation for use of the invention provides developed rules by 
which to determine the value of the injury. By comparison to 28 U.S.C. 
§ 1498, the inventor has accepted methods of demonstrating the value 
of his invention. Where an established commercial royalty exists, it 
provides the preferred method of calculating compensation. In the 
more likely case, where no royalty is established, the value of the 
injury may be established through the lost profits of the inventor. 


Determining damages caused by the order is more problematic. The 
damages caused must be actual, result from the imposition of the 
order, and relate to loss of a commercial market rather than loss of 
defense sales. Valuation of the damages will be essentially an ad hoc 
determination based upon the nature of the injury and the evidence 
presented. 


VII. RECOMMENDATION 


Farrand Optical’s conclusion that the Invention Secrecy Act takes 
property by eminent domain should be abandoned. Instead, the Act 
should be viewed as a condition precedent to the issuance of a patent. 
Treating the Act in this manner eliminates the need to draw artificial 
distinctions between patent applications under secrecy order and those 
not subject to a secrecy order. The condition created by the Act may 
be stated: A patent will be issued only when public disclosure of the 
invention by a patent is not detrimental to national security. When 
viewed as a condition precedent it applies to all applications, although 
the effect will differ based upon the contents of the application. 


The Invention Secrecy Act results from the collision of two consti- 
tutional mandates—the duty to provide for the common defense and 
the power to “promote the progress of science.” In determining whether 
to promote science or the arts, Congress must determine that the 
progress is beneficial to the nation. Promoting science by granting 
patents that are harmful to the nation is inherently contradictory to 
the purpose of the Federal Government. 
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The Act relieves this conflict by compelling the inventor to maintain 
the secrecy of his invention until the needs of national security can 
allow public disclosure. The provisions for government use of the 
invention allows the inventor to ameliorate the burden caused by the 
secrecy order in a manner consistent with the national defense. 
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